
PRINCIPLH GUXPJNG LEJ.F TUT CASE LITIOJ.TION 

A.NP LlW REP'ORH CONSULTATIONS 

LJ:AF's legal strategles have evolved contlnuou11ly thi:oughout its 
history a11 a i:esult of knovledge developed ln lltlgatlnq 
particular cases, consultations and coalltlon vork vith other 
equality-seeking orqanlzations around individua l cases (e.g. 
~J or broader legal issue:.!! ( e.g. reproductive technology, 
tax refor11, pay equity), and developing understanding of o f th• 
distinctive dynamics of aultiple oppres.!lion. The major ins ight of 
this history has been growing recognition of the inadequacy of 
equality theories, .!ltrategies or caselav vhich fall to address 
the intersection and specificity of sex, race , class, disability 
and other l ndicia of inequality, Underlnclusive consultations and 
lego.l 11trategiea have almost always yielded a kind of trickle-
dovn equal1ty delivering the gz:eate:st benefits to those who least 
need them, setting a threshold for legal entitlement only the 
111:oat prlvileqed me11bers of disadvantaqed groups can meet and 
11hoveasin9 token eh•ngea to create the illusion that through 

law reform equality has been largely achieved, 

LEAF'S litigation and other 111111 reform lnit1at1vea are governed 
by a number of prinelplea which seek to avoid token delivez:y of 
equality and legitimation of contlnulnq l!!lytltl!aic 1neQualit1ea. 
Whether adquate tlmellnea and reaouz:ee11 are available for 
con:,ultatlons and creative research 58 Yell as whether LEAF ha:, 
ln1t1ate:d an l!QU&llty challenge or is reacting to someone elae 1 s 
attack on equality initiatives, determine how closely Lli:J.i' la 
able to edhere to theae principles. It is fair to say, ho'lfever, 
LEI.F aapiz:es to honour four inter-related pz:inciples ln all it:, 
work . 

l. LEAF 18 reluctant to pursue CilSI!!! presenting exceptional 
plaintiffs and/or unusually sympathetic facts to secuz:e le9al 
advances that are of little benefit to moat members of the 
plalntJ.ffa' elaaa or th.it might harm the interests of other 
dll!!ladvantaged groups, For instance, LEAF vould not sponsor an 
"equality" case by which a highly privileged member of 11 
disadvantaged qroup sought to dismantle an affirmative action 
progra1111e bene:f1ttlng meabers of her group beca,ue she wished to 
dissociate from the "stigma" of being dee11ed less qualified than, 
say, men. 

Wher11 the fac:ti,: of a case (e.g. the complainant's history) ate 
extraordinarily sympathetic or compelling, LEAF ls careful to 
fra•e 1ts ai:guaentl!I .so that less sympathet.1c plaintiff$ :!lufferinq 
the $Hie type of inequality will QUiillfy for the sam.e benefits. 
Foz: instance, lf LEAP' 1s sponsoring the case of an incest 
survivor challenging legislation vhich z:eczulres plaintiffs to sue 
within tvo years o f turning eighteen, and if that survivor's 
hiatoz:y ver:e unusually brutal and horrifying, ve vould not lnvlte 
a court to valve the rules only for vo111en vho have been that 



11t1gation or oth@::i:: legal or political remedle:s, how to name and 
document inequality and the harms 1t produces among diff@rently 
situated von.en or group:s, ..,hether to litigate ln coalition vith 
other groups, and hoy certain argument:s might be u:sed by 
unfriendly courts to dl=i:entltle those w-ho most need the benefit 
in question. 

When spokespeoplf! for ~ultlply dl.eiadvantaged groups expJ:e!1S 
reservations about a legal approach Yhlc:h seems neutral or 
universally applicable but which f.-ils to accommodate or may 
misrepres@nt or discount the particular needs of their 
com111un1t1eia, LEAF list@ns and rethinks its original strateqy. 
Precisely such reservations about pursuing lesbian equality under 
the rubric: of "se,cual orientation" ;md about :seeking extension of 
"spoueal" or "family" or "dependent" status for lesbian or gay 
c:ohabltees have led to the present c:onsultatlons. What :,trategies 
are pureu@d 11ill hilve to take account, for instance, of 
distinctions between lesbian and gay oppression and social 
p:z:1or1ties, the gender consequences for all vomen of initiatives 
vhich entrench the heteroeexual fa.11.ily as standa:cd of 
entitlement, the claes 4nd race assu1r1ptions underlying the model 
of family for which equal protection and benefit 1s sought, and 
the degi:ee to which securing faai.ily statue thi:ough lJ.ttgants who 
se 1 f-pi:esent, say, as monogamoue, longstand 1 ng cohabi tees vi tl'I 
joint finances etc. 11ay set a . t)neshold for ec;iuallty vh1ch 
legitimates dlscrlmlnatoi:y treatment of commlttf!d relationships 
which are non-monogamous or non-ee,cual oz economically 
independent. 

4. LEAF'S prominence and visibility in equality litigation has 
translated into a degree of influence vith poverholders Yhen law 
reform ls being addressed. Usually auch consultations are fra11.ed 
around impossibly short deadlines, assume a handful of eelec:t 
organizations can speak for all liomen ..,ithout meaningful 
community consultations, and invite participants to endorse qulc:lt 
fix, piece111eal solutions as the best that ::an be secured given 
the tlmeframe, political clh1ate, budget, etc. The agenda is to 
use the expertise, credibility and privilege o f elite 
organizations to leg1ti11ate token change and then to publicly 
celebrate it 1115 a breakthrough. Thls form. of co-optation is an 
old game. rhe carrot is that the select organizations can get 
public credit for their role in effecting social change and 
future invitations to e,cerc1se political pover; the stick i :s th-..t 
th@y vill be blamed for an 1nitli!lt1ve's £allure if they do not 
co-operate and/or will be i;,ublicly denounced aa too "r ;idical", 
"unreasonable" or "divi:s1ve" to work "'ith. 

I.EAF strives not to be used this vav. 



The following i• one per•pective on •oaie ot the i••ues we be 
considering in our discussion ot benefits. There are many others. 
It is the goal of the consultations to our varied and in 
doing get a clearer idea ot what we want to when we 
litigate tor 

familY/Soousal Benefits 

It too an to say that and are 

entitled to family E'- of would however, careful thought 

and retl.ect.ion ia required before we voice our wholehearted agreement.. We must 

what ~tamily" mean• in the cont.ext ot our particular social and legal 

structure and trom a hiatorical and cultural. Thia contextualized 

meaning ot tamily has, more frequently than not, resulted in an inatinctual 

definition tor moat ot that unfortunately based more on 

rather than retlec~iona ot c;,ur true Slllperienc••· Conaequsntly, 

and gaya have gone into court and painted·• picture ot their live• that 

is as clo•e to an idsalized heteroael'Cual torm aa possible ao as to demonetrate 

that there is a minimal difference between leabian and gay couple• and 

There may be tor doing but the ettect 

(but for the of our we are juat. like you) the and had they 

been we wonder how many and would really be able 

to take advantage of the victory. and elllperiencea of 

family are ditterent. certainly could not. 

Th• time arrived where critical thinking needs to take place betore 

using the legal to get family/spousal and gaye who 

a re litigation should take a look at who they are and acknowledge 

their true interests . Issues such race and determine interest. well 

as accessibility to the legal system . Constructing legal arguments which if 



remember all whom protected. It protected people, people 

of colour, women, etc. ! am not in any way saying that 

and should not be protected. What I am saying is that we need to 

be very careful in choosing our 111:gal We cannot act so aa to roll 

back the gains that have been made by other disadvantaged and diaempowered 

We need to remember that in the area of social services poor on 

social assistance will likely suffer economically when the definition of 

in the applicable Acts. For example, today, if a lesbian couple 

together and one on social aaaiatance and the other not, the government 

doea not eon.aider them 11pousal and, therefore, no aaaumtion is made that a 

relationahip of dependancy 1 If the definition of apouse chang••• a 

relationship of dependancy will be attributed to women and the income one 

woman receives from social servieea will be detrimentally affected. There are 

numerous problem11 with this. Only one of which is that the of 

dependaney may not accurately reflect the 

For year11, feminists have fought with the government over what 
become known aa "spouse in the house" policies. Under th••• 
policies, if a woman on eocial assistance lived with a man he 
de-d to be her and con11idered dependent upon him. 
Social services often resort to incredibly intrusive in 
order to determine whether in fact a man was residing with a 
recipient of social aasistance. Women's organization argued that 
such policies were patriarchal in nature and discriminated 
women. They assumed that because a woman to live with a man 
she is automatic,,.lly economic,,.lly dependent upon him, Therefore, 
the assistance she received could be terminated or n•duced . In 
Ontario, this policy is apparently no longer being applied, however 
there ie no re,,.son to expect that it could not be duplicted in 
situations where lesbians are living together. :Rather that waiting 
for this type of policy to further dis,,.dv,,.ntage lesbi,,.ns we should 
consider how we want the isaue of dependency to be defined in 
rel,,.tion to our livea. 



example, con1idei:- a leebian who h•• two partner• and i• living with one. If 1he 

ha• acce•• to employment benefit• which doe• not discriminate against le1bian• 

and wiahea to elaim the partner ahe doe• not re1ide with on her benefit plan it 

ie likely that will be unable to do so . Some plan• provide for exten1ion 

of benefit• to le1bian and gay• but th••• plan• •till have some qualifying phra,e 

such a• "holding each other out to the world as 11pou1e1". tf the eligible 

le1bian do•• not choo1e to "hold out any of her partner• a• her apouae to the 

world" then s he will not qualify. 

I would like to give you one more example. That ia the Income TIX Act-

There i• no doubt that Canada'• tax ay1tem diecriillinat•• again•t 

te1biana, a• a group, are treated unequally by the tax ay1tem and consequently 

bear a diaproportionate burden of tax liability, The main contributor to the 

di•proportionate tax burden on lesbians is Canada's income tax structure . 

Imcome taxes are the primary mean• of taxation in Canada. Legally, all 

Canadiana are regarded a11 taxpayera regardle111 of r e lationahipa to other 

individuals, However, an individual'& relation•hip to other members of aociety 

is a factor in determining tax liability, Although the Canadian income tax 

1ystem the individual a• the basie tax unit, tax liability is also 

determined on the ba•i• of family and marital What constitutes a family 

is determined by law, For the purposes of taxation the definition of apouse is 

heteroaezual. 

Heteroaexuals who are married or living common law are provided with tax 

that are ezpreaaly denied to leabians partner, and their families. To 

the extent that we have acce s11 to theae credits it is aa individuals or as single 

parents . For example, cons ider a lesbian with two children living with another 

leebian either in a aexual or non sexual relationship. It doean't matter which. 

If they share for the children, the leabian who i• not the biological 



addreaa th• coat• to leabiana and when thi• typa of i• uaed and 

aubaequently It ia alllo time to take a long hard look at what we will 

get with family/spouaal benefits, what it will coat and who will really be 

getting benefits. We cannot afford the luxury of believing that there will be 

no coat or that the coat will not be felt by those who can leaat afford it. 



The following are case summaries of the most recent claims for 
benefits brought by lesbians and gay men. It is not a critical 
analysis of the courts reasoning. These cases have been summarized 
in order to provide background information and to assist with 
discussion. 

North et al v. (1976) Man.co.ct. 

Facts: 

A gay male couple went through a marriage ceremony and then tried 
to register their marriage with the Dept. of Vital Statistics. 
The registrar refused to register the marriage even though North 
and his partner had complied with all the requirements under the 
Marriage Act- They had delivered the medical certificate; banns 
declaring their intention had been published and certified; the 
ceremony had been performed by an authorized person and in the 
presence of witnesses; the certificate of marriage had been 
forwarded to the government for registration. Therefore it was 
argued that the registrar should exercise his administrative duty 
and register the marriage. 

Decision: 

The judge narrowed the issue to that of determining whether on this 
case there was a marriage. There was no definition of marriage in 
the legislation but it had been defined judicially. An 1866 
English case was cited which stated that; "Marriage has been well 
said to be something more than a contract, either religious or 
civil - to be an Institution. It creates mutual rights and 
obligations, as all contracts do, but beyond that it confers a 
status. The position or status of husband and wife is a recognized 
on throughout Christendom." While acknowledging that the 
essential elements vary across Christendom, the judge was able to 
ascertain that marriage has a pervading identity and universal 
basis. That is, it is the voluntary union of a man and woman for 
life, to the exclusion of all others. 

Moving on to canvass various dictionary definitions of marriage, 
the judge found it self evident that a marriage cereemony did not 
take place between the two men. Therefore, nothing existed for the 
registrar to register. 



looked to caselaw and identified principles which were important 
in determining whether an agreement to provide maintenance was 
intended to be contractual, There had to be a "meeting of the 
minds" and the contractual terms had to be reasonably clear. Both 
parties must intend that their agreement affects their legal 
relationship and if one fails to comply it will be considered 
enforceable by the courts. The test for whether a contract was 
intended by the parties is objective. That is, after considering 
all that was said and written between the parties would the 
ordinary man or woman in similar circumstances have intended to 
create a legally binding agreement? 

Anderson's counsel compared their relationship to that of a married 
couple. He submitted that they lived together, had sexual 
relations, were sexually monogamous from 1974 to 1984, had joint 
possessions and finances, travelled together, designated each other 
as beneficiaries in their respective wills and made joint 
investments. The judge found that the comparison was a valid one 
based on the evidence. Anderson also argued that the children were 
an extension of their relationship and that Luoma played an 
integral part in the children's lives. She submitted that both 
parties had discussed what would happen when the children were 
born, and, that Luoma agreed to provide maintenance for herself and 
the children. 

Luoma' s evidence contradicted Anderson's. Luoma argued that their 
relationship began to deteriorate after the first year and that 
Anderson became abusive and threatening. Luoma claimed she did not 
want children but told Anderson she was free to have them. On the 
issue of maintenance Luoma submitted that she agreed to provide it 
for two years following the birth of each child. In return 
Anderson was to continue doing the housework. 

The judge sympathized with Anderson. She impressed him as sincere, 
forthright and naive. "She was a neophyte in the lesbian world." 
On the other hand, Luoma was also sincere but not totally 
forthright. "She was a veteran in the world she invited the 
plaintiff to enter, having been in at least two other lesbian 
relationships ... " 

However, the judge found no contract existed between the parties 
to provide maintenance. In fact , the judge expressed doubt that 
any discussions took place on the issue at all. Therefore, there 
was no intention on the part of the parties to enter into a legally 
binding contract since maintenance was not discussed. If it had 
been they would have had more to say about the terms. 

5) Is Anderson entitled to a share in Luoma' s assets through 
contract or trust, by reason of their association over 
the ten years? 

The children play no part in this determination. During the 
ralationship Luoma gave a 50 percent share of the house to Anderson 
as a gift. Some time later, Anderson gave it back for financial 



raised children together and therefore are spouses even it 
they are of the same sex . 

b) that the Ontario Human Riahts Code1 prevails over and renders 
null and void any provisions of the Ontario Health Insurance 
A£t insofar as the Act precludes a same sex partner from being 
defined as a spouse dependant. 

Decision: 

Mr. Justice McRae of the Supreme court of Ontario did not agree 
that Andrews and her partner were "spouses", In order to support 
his conclusion he resorted to 79 statutes in Ontario which used the 
word "spouse" and found that it always referred to a person of the 
opposite sex. He even went so far as to look it up in Black's t,aw 
~. The Oxford Dict i om,ry . .Jewitts Dictionary of English 
~. Random House Dictionary and many more. All confirmed that 
"spouse" meant opposite sex partners . 

He disposed of the Human Rights Code argument by calling it 
premature since they had not yet exhausted the procedure set out 
for complaints under the Code. Therefore, he would neither 
consider the applicability of the Code or interpret Andrews•s 
rights under the Code. 

With respect to the ss. 2(d) and 7 arguments, McRae held 
that "there was no basis to suggest that the manner in which the 
applicant's OHIP premiums are assessed under the Health Insurance 
Atl affects their freedom of association". He also did not agree 
that Andrews•s liberty to engage in an adult, intimate and 
consensual relationship with a person of the same sex was 

. The Ontar i o Human Riahts Code provides protection against 
discrimination on the basis of sexual orientation. 

Everyone has the following fundamental freedoms : 
(d) freedom of association 

. Everyone has the right to life, liberty and security of 
the person and the right not to be deprived thereof except in 
accordance with the principles of fundamental justice . 

Every individual is equal before and under the law ans 
has the right to the equal protection and equal benefit of the law 
without discriminationand, in particular, without discrimination 
based on race, national or ethnic origin, colour, religion, sex, 
age or mental or physical disability, 



In applying the s. 1 test he determined there was a general 
government objective of the legislation and that was to· promote and 
assist with the establishment and maintenance of families, and, 
that OHIP recognized this "family objective" through a health 
insurance scheme which benefitted all Ontario residents and in 
particular spouses and dependent children in the more "traditional ' 
heterosexual context. In order to make the scheme work effectively 
and economically an "objective interpretation" was imposed which 
excluded some persons necessarily. Therefore, the objectives of 
the legislation were of substantial i mportance, there was a 
rational connection between the objective and the means employed 
and there was a minimum impairment of rights. The government had 
therefore met the s.l test of showing that a discriminatory 
l aw was reasonably justified. 

•• The issue in this case was actually moot since Ontario was 
planning to initiate a new OHIP program where employers were to pay 
the full cost of premiums. 

The comm i ss i oner of The correct i onal ser v i ce of canada v. T.imQt.hy 
Veysey (1990) F.C.A, 

Facts: 

Timothy Veysey was an inmate at Warkworth institution. Prior to 
being incarcerated he was involved in a homosexual relationship 
that had lasted over six years. Commissioner's Directives 
established pursuant to the Penetent i arv Act established 
eligibility and procedure for "private family visits", These 
directives provided for the exercise of discretion on the part of 
Commissioner and Deputy Commissioner . The goal of the private 
family visits program was to maintain the family unit and prepare 
the inmate to return to life outside the penetentiary. Veysey 
applied to participate in the program. His application was denied 
and he filed a grievance. He appealed and was denied at all level 
of the grievance process ending with the Commissioner. The 
Commissioner denied Veysey' s application stating that the program 
did not extend to common law partners of the same sex. However, 
the commissioner did acknowledge. that some important issues were 
raised which had to be dealt with sometime in the near future . 

Decision : 

The Federal Court of Appeal acknowledged that the Directives were 
not examples of perfect draftmanship. In fact some of the terms 
used had never, to the knowledge of the court, been used in any 
other statutory document. For example, the phrase "common law 
partner". As a result. the novelty of the phrase opened up the 
door for it to apply to common l aw partner of the same sex. After 
recognizing that the term "relative" could be defined as connection 



Human Rights commission. The complaint was based upon family 
status discrimination. The Tribunal considered the definition of 
family status and whether that included homosexual relationships. 
The Tribunal ruled that both the union and the employer had 
infringed s. lO(b) of the Canadian ttuman Rights Act by entering 
into a collective agreement that deprived a class of individuals 
employment opportunities on a prohibited ground of discrimination. 
The Tribunal ordered that the the time Mossop took off be 
designated bereavement leave, that the employer and union each pay 
Mossop $250 and that the collective agreement be amended so that 
the definition of common law spouse and immediate family include 
persons of the same sex who met the definition in all other 
respects . 

Decision: 

The Federal Court of Appeal did not agree with the Tribunal's 
decision. There was disagreement on "peripheral issues such as the 
definition of father-in-law and whether every employment benefit 
is to be seen as an employment opportunity. However, the 
fundamental issue was framed by the Court as whether the Canadian 
Human Rights Tribunal has erred in interpreting "family status" to 
include " a homosexual relationship between two individuals". 

The Federal Court of Appeal then went on to look. at the reasoning 
behing the Tribunal's decision which had been based on three 
propositions and concluded that it had difficulty with each one: 

a) The Supreme Court of Canada had indicated that a 
purposive approach was to be taken when interpreting the 
Canadian Charter of Riahts and freedoms, and human rights 
codes. 

After acknowledging that human rights codes are quasi 
constitutional, the court briefly explained why the constitution 
had to be interpreted in a special way that precluded references 
to the intentions of its drafters. Because of the inherent 
difficulties in amending the Constitution and the need for it to 
reflect the chaanging values in society it was not reasonable to 
interpret the Constitution based on intentions of the past. Human 
Rights codes on the other hand are much more easily amendable. 
Therefore, courts should be wary of adopting a "living tree" 
approach to discerning new ground of discrimination for 
proscription or redefining the meaning given to existing grounds. 
If they do they run the risk of exceeding their constitutional 
responsibilities and performing the function of Parliament. 

b) "family" as it appears in the act is ambiguous. 

The Court took great exception to this and asked: "Is it not to be 
acknowledged that the basic concept signified by the word has 
always been a group of individuals with common genes, common blood, 
common ancestors? This basic concept lends itself to various 
degrees of extensions ... and the group referred to today is 



After considering the decision, the Federal Court of Appeal 
acknowledged that sexual orientation was an analogous ground 
protected from discrimination under s.15 of the ~-
Therefore, could the Tribunal's decision not be validated by 
interpreting "family status" in light of the~- No, said the 
Court because the should not be used as "a kind of .iR.§..2. 

legislative amendment machine requiring its doctrine to be 
incorporated in the human rights legislation by stretching the 
meaning of terms beyond their boundaries." Parliament has not made 
sexual orientation a ground of discrimination prohibited by the 
Canadian Human Riahts Act. Until then, neither Tribunals or courts 
should preempt the legislative process. 

****This case was appealed to the Supreme Court of Canada and will 
be heard sometime this spring. 

Haig and Birch v. (1991) Ont. Gen. Div. 

Facts: 

Birch was a member of the Canadian Armed Forces. He informed his 
commandi l'.<J officer that he was a homosexual. The commanding 
officer than informed Birch that :the policy directives regarding 
homosexuals in the Armed Forces would apply to him and that this 
meant effective immediately, he would not qualify for promotions, 
postings or further military career training. He was released from 
the Armed Forces on military grounds and subsequently filed a 
complaint with the Canadian Human Rights Commission claiming 
discrimination on the basis of sexual orientation. This is not a 
prohibited ground of discrimination under the Act. Both applicants 
then invoked ss.15(1) and 24(1) 6 of the and raised the 
following questions: 

1. The jurisdiction of the court to review the constitutional 
validity of s . 3(1) of the Canadian Human Rights Act pursuant 
to s . l of the~; 

2. The jurisdiction of the court to grant ancillary declaratory 
relief binding on the Respondents; 

3. Whether sexual orienttion is an analogous ground of 
discrimination for the purposes of s.15(1) of the~; 

4. Whether s.J(l) of the Canad i an Human Rights Act is found to 
contravene s.15(1) of the ~. s.3(1) of the Act is a 

. 24 (1) Anyone whose rights and freedoms, as guaranteed by 
this Charter, have been infringed or denied may apply to a court 
of competent j urisdiction to obtain such remedy as the court 
considers appropriate and just in the circumstances . 



l.988 was no longer eligible for health benefits available through 
his employment. Knodel applied to get his partner included under 
his benefit plan as a dependent spouse. This plan was provided as 
part of the collective agreement between the union and the 
employer. In 1986-1.989 the collective agreement defined common 
law spouse as opposite sex partners who lived together for over two 
years. The Medical services Act Regulations defined dependant as 
a spouse of child of an eligible person. Knodel met the definition 
of eligible person. In 1988 the union filed a grievance an behalf 
of Knodel since he had been denied coverage under the Act for his 
dependant partner. 

Decision: 

Knodel argued that the effect of the Regulations is to discriminate 
against him solely on the basis of his sexual orientation by 
denying him equal benefit of the law available to heterosexual 
spouses. He also claimed that the Regulations had a further impact 
of adversely affecting his dignity and self esteem and perpetuated 
the homophobia expressed by members in society. 

Knodel' s counsel submitted that the definition of spouse in the 
Regulations was ambiguous. ("spouse" includes a man or woman who, 
not being married to each other, live together as husband and wife) 
He suggested that the use of "or" was inappropriate and that 
"includes" indicated that the definition is not exhaustive. 
Therefore, same sex couples are not necessarily excluded from the 
definition. Further, an interpretation of the definition that is 
consistent with the would include same sex couples in the 
definition. 

Counsel for the government conceeded that discrimination based on 
sexual orientation contravened the and that the definition 
of "spouse" was not well drafted. However, it was clearly intended 
to cover married and common law heterosexual couples. He submitted 
that the definition did not make a distinction based on sexual 
orientation but rather made one between spouses and non spouses. 
Therefore, a same sex couple was not being treated any differently 
from any other adult couple whose members do not hold themselves 
out as man or wife but share a household. He also painted out that 
in a lesbian or gay couple where neither individuals qualify for 
premium assistance they have an advantage heterosexuals do not. 
The medical plan pools the income of heterosexual couples while it 
does not far same sex couples. 

The judge addressed this last argument directly and found that 
analyzing whether there was a detriment effect or benefit was a 
useless exercise. The fact is that the dependent discount was not 
available to lesbian and gay couples. Therefore, a benefit was 
provided to heterosexuals that was not to lesbians and gays. the 
j udge also noted that spouses are required ta live together as 
husband and wife and that this excluded relationships between 
siblings or relationships between friends . In addition, the 
phrase does not require that those in a relationship adopt the role 



.&lim v (1991] F.C.J. No. 1252 (December 2, 1991 unreported) 

Facts: 

John Nesbitt and James Egan have lived together since 1948. They 
shared joint bank accounts, credit cards, co-owned property, and 
were the beneficiaries in each other's wills. At one point they 
publically exchanged rings. In September 1986 Egan reached the age 
of 65. In October of that year he became eligible to receive Old 
Age security and Guaranteed Income Supplement benefits. Nesbitt 
applied by letter in February 1987 on behalf of Egan for spousal 
allowance pursuant to the Old Age security Act. The Department of 
Health and Welfare found him to be ineligible. Nesbitt then 
applied for spousal allowance naming Egan as his spouse and again 
was denied. The Old Age Security Act defined spouse as "a person 
of the opposite sex who is living with that person, having lived 
with that person for at least one year, if the two persons have 
publically represented themselves as husband and wife." 

Nesbitt and Egan sought: 

a) A Declaration that the definition of the word "spouse" 
in the Old Age Security Act discriminated against them 
on the basis of sex and sexual orientation contrary to 
s.15 of the~-

b) An Order pursuant to s. 2 4 ( l) of the amending the 
Act so as to remove all references, direct or indirect, 
to gender; or, amending the definition of "spouse" in the 
Act to include lesbian and g~y relationships that are 
akin to conjugal relationships. 

c) An Order pursuant to s 24 (1) directing the government to 
pay benefits dating back to the date of application. 

Decision: 

Their lawyer argued that in granting a benefit to heterosexual 
couples which is not granted to homosexual couples, the government 
created a distinction between these two classes of couples. This 
distinction is based on the sexual orientation of the lesbian and 
gay couples. Since the distinction operates so as to exclude same 
sex couples from the benefit afforded to heterosexual couples, the 
distinction discriminates on the basis of sexual orientation. 

The Respondent (government) raised a preliminary objection that 
Nesbitt and Egan did not have standing to bring this case on the 
basis that they had "suffered no adverse effects as a result of the 
alledged unconstitutionality of the challenged law". This 
objection was based on the fact that by being treated as single 
individuals, during the period from July 1987 to April 1990 they 
received over $6,000 more as single than they would have had they 
been treated as "spouses." This situation arose because Nesbitt 
has been ill and received provincial assistance which would have 



671 P02 22/04/'92 14:46 

SEX!ll\L aumrATm< 

Not I\Ul'"pri1o:1.ngly, t:ha Vf!lry same issuet. 1,1hich ha11e separ.i.tsd 
lesbians and gays ,,.ithin ,;,ur political communities pl.i.y an 
vqually important YCl e in ':l'H! tra111in9 of l~gal <!It 
seel:1.ng redre~£ for tr,. ha rm done;, wnen la1ooianli .1,nd g.a.y1o •r'I 
distr1.m1no11ted ;1gainGt, T,:, l·ie sure, certain discY~minatoYy 
pr•ctices are aimed rn.:>Ye ,lr)ainst lesbians th,'1.n gays, •nd 111.ce 
ve1"""-· T">• cra;,tion of "lesbian" i:;,oYnogr.aphy fo r het&f osi.-,..ual 
male cons•Jmpti.on is ;;,n example ,:,f one pl"oblf!m that is •J nique to 
•J~ as lesbians "'hi.le;, pol1c:e raidli of bo1th hou-.&li illulitrat&li ._ 
for111 of anti-gay discrimination. At ':he same time, are 
t:H,amples o f di!lcrimino1tory practicos '-'hict, affect both loo;bians 
and gays, b•.•t Ueca•Jse the al location of power ;,,nd ye,15ourc•• i5 

o1,lorn.i gender linli's, !'!'ither l e5bians ,:,r gays may 
._,J11!ir dispYoportionately a or 
~olicy. An o1 thiili ii> the ccmditic.nsa grant er 
d&tni;il Qf c1.1st,Jdy rililht~ tc let1bian and gay p;,,rienta, it 
1!§ much mol'e comir,on for mothllr'. to want and to 56'ek custody after 
thw di5t.alution of a rttlat1ont1hip, it follows that child 
~u~ tc,dy r•Jle11 with s;axual orientation w~igh m,:,re heavily 
in thw l iveli of lesb .i.:;.n5 l:~,an gays. 

Though of li.-•bian u,nd gay exi5tenco are 
diffariant, tt,s ccuYts have bv and large h•v• bken inhot1pJ.t•bl• to 
gendeY '5peci1'ic claims, ;,,nd h.iva triiilted a ll ,as an 
indist1.ngui•h.ibl111 mu.~•• tn part, thi!!i hM5 been due to tt,e 1'act 
that mo1ot ~,uman Yights outlaw form5 of 
di~cr1.rninait.1,.on, likli race, sex <ind '5eliuc1l orientation, a5 if 
thl.'rE.> w&re no overlap betwiten them. of thia, court• 
have r,e ld that l11tsbi .. 111o .ind gay1o mut.t ch.allliingu discrimin;atory 
o1c:tion5 ag,1in\it th11m under the ~, ea.ding 01' ~exual Ol"ientation 
a1scrtm1nation o1nd not undar .any otheer he.ad such a5 sex 
oiscr.imin.;;tion. Even wh1tr11 thu str•Jcture o-f tha l•w mo1kos it 
PO!!l!i.i.ble to -frame cases 1 n a genaer 9peci1'ic w•y, .a1; m•v b• thu 
(?..SI! with section 15 of t.ha Ch;1ortor, litig•nt!I to date have n,:,t 
done so. 

On one htv111l, the lumping tuQether of le!sbians and 9ays is 
not EH> pecially probll!ll'lffl.at1c Y.inc:v not only do ,i;om• m•mbvri;, of th• 
lE'!!!obian and g•y community l)l•ce moro li'mpt.aais on our 
i::ommon.,,liti.&s than our di11'erentll!!5 out also, 1.11th Ya11pect to 
ce-rtai n i5$Ults, 1t i~ quite true th.i.t hisbi.ins and gay!! '5t,are 
~ommon !,IY,:,ilnd. On .. dif 1'erent lavel, ho...,&vlilr, tha pur!.'Jit of 
"~~>.•Ja l orientati<:•n" c laim'5 poses some importe.nt problema. For 
one thing, <=-=>1Jrt11 in th~ United Statas, and increa5ingly in 
Can;,doil, havu "read down" the scope 01' pYotn(".tion by 
"5e:r.u~l ,Jri•ntati.on" to iii;.;clude so called homosexual concuct 
(io. , SlilX) ,·.nd 1;,J inclo.tde so called homoatuual o rientation ( ie., 
t~, ini;is tt,at homo5e"=U,i1.ls d,J or ,. ._y whi~h er& no di11'~rsnt that 
thing'? heterosvxu.aho do or "au.y). Though the courts opply thiY> 
condui;t/,:,r:i.i.nl:~tion distin.:.tio11 a5 i1' it were gender n~utral, on 
"fl'1'1ect::.on, it ...,ould .;,.ppear that the very l imits placed on 
•·se;,: less" 'i8)1Uti l ,:ir tentat ion •l"'lf l y gvndlPYl'"d. 



Remarks made at LEAF Symposium, Sexual Orientation Panel by Carol 
Allen - February 14 - 16, 1992 - Ottawa 

I HAVE SPENT ALOT OF TIME AGONIZING OVER WHAT TO SAY TODAY. IN 
FACT - I THOUGHT I HAD JUST ABOUT FIGURED IT OUT - THEN I ARRIVED 
IN OTTAWA AND ASKED MY FRIEND AND CO PANELIST MARY EATON - WHAT SHE 
THOUGHT ABOUT THIS WHOLE ISSUE OF FAMILY STATUS. SHE PROMPTLY 
INFORMED ME IN HER - OH SO UNIQUE AND UNDERSTATED WAY - THAT SHE 
HAD MADE A NEW OBSERVATION ABOUT THE ISSUE OF FAMILY BENEFITS 
LITIGATION FOR LESBIANS AND GAYS. SHE SAID THAT IN NORTH AMERICA 
THERE HAD ONLY BEEN TWO CASES WHERE WE HAVE WON ENTITLEMENT TO 
BENEFITS AND IN BOTH CASES ONE OF THE LITIGANTS WAS DEAD. 

NOW I DON'T KNOW ABOUT YOU, BUT I THINK THIS IS AN INTERESTING AND 
INSTRUCTIVE OBSERVATION. I HAVE ALWAYS THOUGHT THAT THE PRICE 
HETEROSEXISM REQUIRES THAT LESBIANS AND GAYS MAKE TO GET ACCESS TO 
FAMILY STATUS AND BENEFITS WAS TOO HIGH - BUT THIS IS RIDICULOUS. 

ANYWAY, I AM HERE TO TALK TO YOU ABOUT FAMILY STATUS FOR LESBIANS. 
ABOUT THE CHOICES WE HAVE MADE AND THOSE THAT HAVE BEEN MADE FOR 
US IN FORMULATING THE LITIGATION STRATEGY PLACED BEFORE THE COURTS 
TODATE. I DO NOT APPROACH THIS TOPIC FROM A THEORETICAL BASIS BUT 
RATHER FROM MY OWN EXPERIENCES AS A BLACK LESBIAN. THEREFORE, THE 
DISCUSSION I WANT TO HAVE WITH YOtJ IS A VERY PERSONAL ONE THAT I 
HOPE WILL REACH DOWN AND TOUCH YOU FIRST AS LESBIANS HERE IN HEART 
GUT BEFORE MOVING UP TO YOUR HEAD AND INTO THE REALM OF THEORY. 

SO LET ME START BY MAKING A WISH. MY WISH IS THAT I WANT ALL 
CURRENT ONGOING LITIGATION FOR FAMILY/MARITAL/SPOUSAL STATUS TO 
STOP - RIGHT NOW . WE AS LESBIANS MUST START TO SERIOUSLY CONSIDER 
WHETHER IF IT IS FAMILY STATUS WE WANT. DON I T YOU THINK ITS TIME 
TO LOOK AT EXACTLY WHAT WE MEAN BY THE WORD FAMILY - AND DON'T TELL 
ME THAT FAMILY FOR US AND FAMILY FOR HETEROSEXUALS IS THE SAME 
BECAUSE THAT IS SIMPLY NOT TRUE. 

LET ME TRY TO CLARIFY FOR YOU THE THE PLACE FROM WHICH I BEGIN WHAT 
I HAVE TO SAY TODAY ABOUT THE ISSUE OF FAMILY ANO FAMILY STATUS FOR 
LESBIANS. AS A BLACK PERSON GROWING UP IN A WHITE DOMINATED -
WHITE SUPREMACIST SOCIETY I HAVE A PARTICULAR EXPERIENCE OF FAMILY 
WHICH HAS EVERYTHING TO DO WITH MY RACE. 

IN THE NORTH AMERICAN CONTEXT ( IN THIS I INCLUDE THE CARIBBEAN) THE 
BLACK FAMILY HAS BEEN A PLACE OF SUPPORT AND STRENGTH AND A SITE 
OF POLITICAL ANO CULTURAL RESISTANCE TO WHITE DOMINATION. NOW WHEN 
I SPEAK OF THE BLACK FAMILY I DO NOT MEAN TO IMPLY THAT THERE IS 
ONLY ONE SUCH CONSTRUCT BUT RATHER, IN THE VARIETY OF RELATIONS 
THAT HAVE COME TO BE CALLED FAMILY BY BLACK PEOPLE THERE IS A 
COMMON THREAD THAT LINKS THEM TOGETHER. IT IS THAT COMMONALITY 
THAT I CALL THE BLACK FAMILY . IN ORDER TO GRASP THIS YOU HAVE TO 
REMEMBER THAT AS SLAVES UNDER WHITE DOMINATION BLACKS WERE NOT 
PERMITTED THE RIGHT TO BE FAMILY - OR EVEN IN MANY CASES TO KNOW 
WHO OR WHERE OUR BIOLOGICAL FAMILY WAS LOCATED. WE WERE PROPERTY 



OR ARE WE SIMPLY ACCOMODATING OURSELVES TO EXISTING STRUCTURES 
WITHOUT SUBVERTING THEM? THREE YEARS LATER I DON I T THINK WE ARE 
MUCH CLOSER TO FINDING THE ANSWERS. 

IN FACT, I WANT TO ADD SOME QUESTIONS OF MY OWN. WHAT DOES OR 
COULD LESBIAN FAMILY LOOK LIKE? DOES THE WORD ITSELF ADEQUATELY 
DESCRIBE WHAT WE ARE AND MEAN TO EACH OTHER? IF THERE IS SUCH A 
THING AS A LESBIAN FAMILY - WHAT ROLE DOES IT PLAY IN OUR SURVIVAL 
AS LESBIANS? CAN IT SERVE AS A SITE OF RESISTANCE TO COMPULSORY 
HETEROSEXUALITY? WHAT ARE WE REALLY TALKING ABOUT WHEN WE ASSERT 
THE RIGHT TO FAMILY STATUS IN LAW? WELL WE HAD BETTER START TO 
FIGURE OUT ANSWERS TO SOME OF THESE QUESTION QUICKLY BECAUSE GAY 
MEN ARE OUT THERE LITIGATING FOR FAMILY STATUS - SEEMINGLY ON OUR 
BEHALF - WITHOUT OUR PERMISSION - AT LEAST WITHOUT MINE. IN MY 
OPINION IT IS CRITICAL THAT WE ANSWER THESE QUESTIONS BEFORE GOING 
INTO THE COURTS . 

I KNOW FOR A FACT THAT WHAT FAMILY OR FAMILY STATUS MEANS TO ME AS 
A BLACK LESBIAN FEMINIST IS NOT REFLECTED IN ANY OF THE CASES 
CURRENTLY BEING LITIGATED ON MY BEHALF . I KNOW OF NO CASE WHICH 
LOOKS AT THE INTERSECTION OF RACE, SEX, AND LESBIAN IDENTITY AND 
HOW THESE OPERATE IN THE CONTEXT OF FAMILY. ABSENT IN THE CASE LAW 
IS ANY REFERENCE TO THE ECONOMIC DISADVANTAGE OF LESBIANS BECAUSE 
OF SEX INEQUALITY IN THE WORKPLACE. WE EARN LESS BECAUSE WE ARE 
WOMEN AND LESS STILL BECAUSE WE ARE .BLACK WOMEN OR IMMIGRANT WOMEN. 
WE HAVE ACCESS TO FEWER BENEFITS. IF ONE OF US IS LUCKY ENOUGH TO 
HAVE EMPLOYMENT BENEFITS WE'RE NOT ALLOWED TO SHARE IT WITH OUR 
PARTNERS OR WITH ANOTHER LESBIAN WHO NEEDS IT. 

WHAT I DO SEE ARE LEGAL ARGUMENTS THAT HAVE CONSTRUCTED OUR LIVES 
BASED UPON A HETEROSEXUAL NORM AND WHICH HAVE BOUGHT INTO A 
TRADITIONAL HETEROSEXIST VALUE SYSTEM. ARGUMENTS HAVE BEEN MADE 
THAT LESBIANS AND GAYS SHOULD HAVE FAMILY/SPOUSAL/MARITAL STATUS 
BECAUSE WE ARE SEXUALLY MONOGAMOUS, LIVE TOGETHER, TAKE VACATIONS 
TOGETHER, SHARE BANK ACCOUNTS, OWN PROPERTY TOGETHER AND ARE 
GENERALLY EMOTIONALLY SUPPORTIVE . 

NOW I AM NOT SAYING THAT THERE IS ANYTHING WRONG WITH DOING, THESE 
THINGS. MANY LESBIANS DO AND THAT'S GREAT . BUT I THINK WE HAVE 
TO LOOK AT WHY WE MAKE CHOICES TO PLACE EVIDENCE BEFORE THE COURTS 
ABOUT THOSE ASPECTS OF OUR LIVES THAT MOST CLOSELY RESEMBLES 
ACCEPTABLE HETEROSEXIST NOTIONS OF FAMILY VALUES AND FAMILY 
STRUCTURE. I THINK IT IS ABSOLUTELY A MISTAKE WHEN WE ARGUE FOR 
SPOUSAL STATUS FOR THOSE LESBIAN AND GAY RELATIONSHIPS THAT ARE 
AKIN TO CONJUGAL HETEROSEXUAL RELATIONSHIPS. ARGUMENTS FRAMED IN 
THIS WAY LEAD ME TO THINK THAT WE ARE FORGETTING THAT HETEROSEXISM 
IS THE PROBLEM AND THAT THE CONSISTENT REFUSAL OF COURTS TO EXTEND 
FAMILY STATUS TO US HAS EVERYTHING TO 00 WITH THE FACT THAT WE ARE 
NOT HETEROSEXUAL . 

AFTER THINKING ABOUT ALL THIS AND GETTING A COLOSSAL HEADACHE I 
FIND IT SOOTHING TO LOOK BACK AT THE REALITY OF MY LIFE AS A BLACK 



I KNOW OUR REALITIES ALTER TRADITIONAL ACCEPTED DEFINITIONS OF 
FAMILY AND I KNOW THAT MANY IF NOT MOST OF YOU AGREE WITH ME . IF 
IN THE END WE WANT TO CLAIM FAMILY STATUS WE DO OURSELVES A GR.EAT 
SISSERVICE IF WE DO NOT AT LEAST TRY TO GET IT ON OUR TERMS. LIKE 
MY BLACK FAMILY, I SEE MY LESBIAN FAMILY AS A SITE OF RESISTANCE, 
SUPPORT ANO REAFFIRMATION, ANO WE, {THAT IS THE COLLECTIVE WE) 
SHOULD NOT ALLOW THE FORCES OF COMPULSORY HETEROSEXUALITY OR WHITE 
SUPREMACY TO USE LAW TO MAKE OUR FAMILY ANY LESS. 



ARCtiMENT: DISCRIMINATIOU EECAUSE Of' HOMOSEXUALITY :s 
DISCRIMINATION BECAUSE Of SEX 

A. SEXUALITY PART!,'{ DEFINES GENDER I!s SOCIET'i. 

l, Gender =ean.s baing a 111an or a woman in a givan society. 

2, Sexuality is o. signi!icant dimension along ..,hich gender is 
defined and expressed in social life. Huch o! tha sociel meaning 
of being a man is laarn•d and lived through sexual congress with 
W'omen and all the social institutions that anticipate, organize, 
channel, and support it. Much of the social meaning of being a 
W'Ot.1an is similarly l earned and lived in and as receptivity and 
responsiveness to male sexual !.:,itiative. Manhood and ....,omanhood 
are partly built on hO'w and 'o.ith wholll, and according t o whose 
interest.s, one has sex . 

J . Tradi tional heterosexual intercourse, in this light, is less 
sitiply a biological act of reproduction and more a cardinal 
social act or gender definition, one that defines its partici-
pants as women and men in society. 

, . Many of the social rule& and :-oles tha't comprise gender are 
specifically sexual ones. Principal ac.ong them. are those starao-
types of masculinity a.nd femininity that portray the male as 
act.ing, the ! e.male as acted upon, the man as supeiior, the woman 
as inferio:- , self-interested pursuit as mascul::.ne, deference to 
male pu:suits or being pursued as feminine. In part b8cause such 
male/!emale sexual relations are replicated in o':.har social 
are:,es such as the fa.mily, t.he vorkplace and the political are:,a , 
~uch of o:i'I!' s ger.der idanti t.y, as; well ilS the adequacy o! cne' s 
perceived confor?:ity •,:i-:.h the social requirements of gender, are 
rooted in these ascri'ced waanings and the experiences they 
produce. 

!deologically, these norms and mores are ,:ypically 
att.:i:lu-ced t.o nat.~::-c:;, specitically to biological sex, :::-ather than 
t.o society. 

6. Xa:-:y cf the social lines of C.ifference bet..,,.aen women anC men 
a:-e ~~us . C:.ra..,,.n through hete::-csexualit.y as a social expe::-ience anc!. 
:..:-:s-c.:.':.u':.1.:::n. Hetercsexual.:..-:y is alsc regarded as na':.1.::::'."al :-ather 
t.ha;. 5CC:.al. 

3, S!X-J;..L:-rr ?.~.R'!'!C:?AT!S :N GENOZ:R :ia:QUAL!':l'. :N ;;1;£QU,\~ 
SOC:!T:E.s. 



12. A la:ibian, !or th••• purposes, is a \.loman whose s.:xual and 
a:ff•ctional ident.i!icat.ion, expression, or a.!!1rniat.1cn cent.res on 
',IOmen, That of gay mon centre• on men. In a larger sonse, the 
terms ,;ay men and lesbian re!er to th• sexual choices, politics, 
culture, and com:mun1t.y ot men and woman vhc consider the fact. 
that. t.hey have sex 1,1ith 111ember5 of their cvn gender group, and 
the defining centrality o! such individuals i n their lives, to be 
a major or central component cf their identity. 

lJ, The practice ot this choice has myriad consaquances and 
implications in societies o! gender inequality in vhich sexuality 
has been defined and practised through, and under conditions o!, 
a gender hierarchy. 

14, Lesbian existence calls int.o quest.ion th• place sexual 
intercourse with man, a nd the projected availability tor sexual 
acc•ss by 1Hn, has in datininq vhat. a woman is. The politics of 
lesbianism. rasii;ts the definition of vom•n by relation to male 
sexuality and, more broadly, to male primacy or ma.la. approval. 
Many vomen vho resist. sex inequality resist t.his subordination in 
a variety of ways. Indeed, vomen who pursue sex equality, who 
dissent. from being defined as second class, are often branded as 
lasbians, whether they are or not. In this sense, the degree o! 
discrimination a society permits against leabians is a measure ot 
t.ha degree of its opposition to the pursuit o! 'Jomen's equality. 

15. A gay ll'lan embodies the possibility that a man could ba 
se"":lally act.ad upon and penatrat.ed, in violation of male sexual 
inviolability, a cardinal tenat ot gender hierarchy. That ~al• 
saxual aggression could ba directed at a biological male vitiat.e& 
t.he biological basis upon which gender ineqoality ideologically 
rasts, With the visibility ot gay 'l:len, a primal act.. of social 
interiori':.y - - being sexually penetrated and used -- can no 
lonc;e.r ba usad '!:O define t~e fer::iale as such. 

l6. The challenging impact ct aftir.ned homosex1.H1.lity on 
-=.radit. ional he'terosexual roles and meanings in societies of 
gender inequality perhaps explains the unset.tled t.o violent. 
response i'!: can provoke, particularly among :r:ian. This response 
!.s the content. o! homophobia . 

D. TO I~POSE F.!T:'.ROSEXUAL!T':' !S TO IMPOSE GENOtR I!/EQUALIT'l, 

~r~c=~~i~:~e~i:~!~~~t. s~~~=~s:n;! t~~:c!e~~=~i~~' O~e t: 
d1.scr:.minat..ed aaainst because c! aender. But. for their sex, or 
t.he sex o! thei::° sexua!. par-:.ner, t.ney •,.;ould ea het.arosexue.1, end 
not. be so treated. 



24, Prohibition on discrimination against les.l:lians and gaya, 
th•n, promotes &ax oqua.lity botwo•n 1,1om•n and men in a way that 
op•rat•• differently between lesbians as wom•n and gays as men. 
Th• . chall•ng• to gender hierarchy posed by gay male existenca 
r•sl.d•• in the way gay sexuality fundamentally undermines tho 
norm o! maleness as sexual inviolability and of !•maleness as the 
natural and sole target of male sexual aggression. By cont::-11.s~. 
lesbian •xistanca chall•ngas not just th• sexual hiera::-chy 
defined by hete r osexual relations, but th• broader social 
incidents ot woman 1 s subordination to men. Existing in inti~at• 
oppoioition to male sexual and social definition and &pproval, and 
aff i rming th• value ot women as women, rather than as men's 
subordinates, lesbian existence challenges the entire fabric ot 
&ax inequality, hence the disadvantage of women as 1,1omen, 
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