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PROVINCE O.F 
NW CO'l'IA. 

IN TI I COURT PROB TE . 

• IN THE EST TE CF SARAH CROKER GIBERSON, DEC 'ASED. 

Appearo.noes: 

Wl. 1.l.B.ARCHIBALD, ' .C.,:for '.l'.H. undy. Executor . • T .c .DOYLE 

m. J.F.SHAW for Hrs. Lorna D.Abbott. 
m. ROY LAW!IDNC for Blanchard G 1 ber on. 

UR. OHIBALD: I submit th r should be two set 
of cost • 'e have t o partie her who have not put 
ups our1t1 s tor costs; perhaps. thi i not re-
quired. Thee prooe dines have beoo an increas-ing drain on the estat . 

MR •• "RAW: The Ordinary way in hioh a st tute 
1 proved is by consent of olioitors as to ,hat 
the tatute law of th Province is. It is done ae 
an ordinary matt r of consent. 

THE COURT: I don't agree with you tall. If 
counsel knew what the law of the other province 
1 they may very w ll consent to it. I want to 
know the N w BrunswioJ law. 

UR. SHA : Uy submission 1, if my learned friend acted reasonably, he would say: brin down the 
stat t law of New Brun wiok. 11 our vidence oall 
for is th roduotion in court of the statut. 

T COURT: I am not dealing with the question of 
ooeta now. Have you any wi tn sea to oall? 



JlR.SlIA: I u l h 1 wot 
reapeo& ~o 111. I want rulin 

Brun w1ok with 
to wh th r I titled to Oall witn aeee or n r wheth r · witn eea 

it 

llR.Slu\: : 

th ev1deno 

t be called by oounael tor .Otberaon. 
n the point wa ra1 d t thia 

to y would 
law n B w l3runaw1 Jc; I think 7 do th1 • 

right 

pr pare now. I wi h 1 und r too I ad uo Will alao Or er E t t , ,. Call , 
t en in h 

di tinsutahed tr the Giberson 

Ti no in th 01 
vi no in th Cro r c 

01.lld onatitu e 
• 

CE: I do not ne too l wttn a et th at tut l • ot e Brun o • 
T: You d ------------- t at your per 11. H do you 1 n tend to prove it? 

to b o 1 
pr uo1n in oo t a p~or a 

th et tutea ot ew Brun wiok w1 h r ter no to So mntza 1 t 
illa in 1914. R T1aed t tut a ot w runawick, 1903, n¢ed. 

ri e in l 14 an 

1'HE COURT: l bout the atatutea t l 27. 
I tho aa ll. 1'hie rrt t ok pl oe under th l Xi ting in 1914. I 

pr UOin hr 1th V l I Con lid te t tut a 
ot e 

leniniaation ot -r1 •• B7 that t tut r1 1 pres d to e Ya.lid. l'he a otion s-.v it h lb Tali unl a 



tlle par tea r 111 all,y uth rta d t enter 1n o the 1 oontra • Con 011 Statutea, l oa, 
n • 

hat eotion 
OB, Cha,pter 76, the WhOl a tut (.t./1) • 

....... ____ _ 
c ed ta utea, 1903: ?h n nta ota 19ll; Chap.•• eta l l ew Brun tok a11 n di Oha,p.36 .tote 1912 a11 nd I Cha,p.30,191 • c d t tut• ProYtnoe ot Bew Brunawtok,1927, 011a,p.77. ith reap ct to ReYccatton or w1u b;v u qu nt rtag • t 

da u 1 03 
ta a tru oopy ot th 

* 1 • 1a e t I 1n Oon 011-1927. DOOUJllen t Jllark d " • ot Rep ottng 111,, R Viaed 
Statutea,1921, an oertttto tr th Kin •• rtnt r that he etatuta 1 tore in th r inoe t w Brune 1ok 1n th :rear l :U1 Oha,p.17 to neoltd ted , 1927, and 1 1a toun in Ooneoltdate stat• utea ino t Bew Bl'llne 1ok 1n th ye l 03 in Cllap.1so, entitled ,And ot Reap ctt 1lle, which atatiit in toroe during the 7 l 14, Doo n t ~ed "B"' 1 • 

an Aot ot the Legt,latur 
ed in St utee ProYtnoe or Bew Brun iok,l 27, 1 Ohap,l?a, An ot Reapeottng 111, :IUoh ot aa bro ght into toroe Feb 111716th., l 2, Whioh ot 

true 
t.B 

d oorreot oopy ot 
Brunfttok aa o t tn-

"' tn tore at that date. 
(1Cr. Obi ald ObJeo,a.) --..,. __ 

1 I ae prep ed t Call expert teaUmon,y 1 
o th la t Be llnm to thi orntn • , :trr no t nd r d t tatu a ot .lle1r Brun 1 ithou t h n oe tty or id nt1t10 tton. I 11 n h a don t t on the qu e ion t oo • I 1 h to go . ad and 1den 11)- thee atat t • 
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HCJ!AOE A·W !, being duly •o , te t1tie aa tollow : BXAHINED BY MR. • • 
Q You ar a legal praotitioner ot 

Brunni 1noe ot ew 

Ye • 

Q r o 7ou reaid? 
In the oity ot Fr erioton, r Count, Bew run w1ok. 

You pr ttoe 1n Fr deriot n 

1no t 

Q e 7ou eoot t d 1th a ti ot e al pr ot1U. n r · Y: , Ban en,DOUgherty et. 
You 

A. ea. 
her ot he Bar ot Bew Brun io 

I u t I th i ne 
hia f liar with t l a of the Pi'ovinoe ot ew Brunaw1o 

to give tTidenoe . 
d 

• AHCHIBALD: I have nothing to ay. 

o mp tent 

Q Bav you the st tute ot the Province ot New Brunswick relatin to the E tate rri e in the Provinoe ot ew runawiok on January 24 h-,1914? 
Yea; I haTe copy ot Consolidated tatut a ot 1903 to-gether wi h en nta th r to down to d inoludi th 7ear 1914. 

Q ill you produce thi 
A 1'hey haT al ady b en plac d 1n evidence. 1'hi is 

Con 0114 ted st tut e of Province ot New Brunawick,1903; p aae A»r11 8th.,l 04; Ohap.76, ,tAn ot R p ctin s lemnla ti ot rtag. the statute l to marri 
?hie Aot 

in Bew Bruna 1ok ar f din tb1 ot. 
be n ende four ti.me Up to nd tnol in 191 • The tiret 

n nt is on 1n d in ta o~ 



Q. 

ot to nd C pter 76 t Oon oll at 
tian t 
,,, t 

1 oa 

• 1 03, Ra ottn In he tu , 
t too naolid 

1n o t 
d ,ed 8 atut 1,1 r 78 

ion 
0 a 11 .. -f ther 

n in th 70 1912 1 oon• tain 1n ote t PrOYinoe t w Brunnto, year, tound in ote .Pr inoe ot !few Brunanok, 1912, 
ot t t ohp.36, in an Aot to 

tatut •• 1 03, R p oting ol mnt~ t1 n rt •• On oltdat d t r turth r nd by ohap.30 

n Chapter 76 Con oltdat 

of Aot 1914, 
An ct to dat 

t t ••• 1903, r p ot1na Sol i tion ot 
nd CJia.pt r 16 Con 011-

r1-
ed .;\,Pril 6 b.l llJ h en nt • o pas ed r11 l3th. 1 1911. 1'he 

76, 1912, wae pa ad ril, 1912. 
Consoltd ted St tutee, 19141 

n 

' p.ao, 
11 th., 191 • 'lhe Con11ol1d ted st tut or l 03 o o r With the n nta oonat1 

wtok r apeottn a le 1 a t tute l • ot ow Bruna-
ot rr.t th tr p sin until h 7 w r nt tr th d tea e 7 pr P ed to tn, rprei thee Yi • t tutea 

1'hey 
d un In moat inst 0 •• ye • 

(Jlr . Obi 
1Jl YOU r otton l 

1903. ohap.7 rap ottn 
ot 
t 

ion.) 

lidat tatute, 
ot marr1 

l i heretotore 
eole 
any 
ti n this pr o :tat t tore • or any reli 1 a n -r any eu or retired min er, or r 1>l o rnunn t, or 

an 1,ter o a an7 p 1 to uo ri n r &in r e in • and in the PN11eno11 ot 

• 



Q, 

H.A.HAN B, direot ex n t1on. 

ore , th p rt1·a 1 r aa man 
her "b t euppoae4 thor y rte o o uoh tan i any want o ion• banne under ri a o -Jeotione theret t ng ere1n 

shall ----~ r Valid o 1 all o e oontrao nity, n y or therwl .• 
ttoular e tion w h y 

eeo,1 oontin e 1 the 
r1 et 

otin 
, 18 th t 

1 at 

1'hah par i lar ot1 o tinue up until he 
U,. an t;er, 1n he Oona, 11 ot l 2?• 1 pe ed aln with li ht vart t1ona. 

we ,he variation 
4 It I 

Thi 
read the 

;pt r 7?, 
tute, Io point th out. 

t Reap &ln th ol iaation t rt • R Tia St tu runtnr1 k, 1927 » Vol.I, I 

" 1 in this province in r tv.,.,...,r t r i 1 , 

rt 

auperannuat d or red Ja1 or min pl c r minia 
uch 

in 

it, made T 14, 
want •sal t 1a , y want ot p oat1o eenoe 11 1, w or r legal eo that heretn 1 ot n dering valid any ea e ween part1e re not l ally zed to n r in rri contract 1>7 r on ot o neangulnity, atttnity or oth iae." 

It 1 notabl in o ari on rt th ae two e ot.ton that 
oer in words in the ota ot l 03 are l tt out r apeot• 
1ng 1f1 tn sea to , marriag J the word 

•and 1n 
the pres noe ot two or ore wttn ee " n t t nd in 



H.A.HANSEN, direct xamination. 
th statute. 

THE C OUR1' : 

Q, That requir ment has been dropped? 
A Yes, 

Q, That requirem n t re spec ting the validity of rriage has been dropped 
.A The aoye ot 1927 ha e added these words: "or in the absence of witnesses". 

UR.§J4W: I oe.J.l th attention of th Court to the fact that there has been no subatanti.:t 
change in that section; due to doubt that ight 
arise in respect to th word "heretofore"• Q, Have you with you in the Statut a of th ProTinc ot New Brunswiolc an Act respecting Willa? 

.J. Yes, I have. 
Q, Will you produce that, 
• 1'he first is in Consolidated Statutes of the Province of New Brunswick; 1903. being chapter 160, An Act Re-specting Wills. 1'hese statutes w re passed April 8th., 1904. I al so have wi th 

173 of Revised Statutes of New Brunswick> 1927J paaaed April 2lst •• 192?; in force February 16th., 1928. All these statutes are oertifi d tru copies of the laws of the Province of New Brunswick by the Kingts Printer of th Province of New Brunswick. 

copy of the Wills Aot,chap. 

Q, That ia a statute purporting to be in toroe February 16th., 1928 - Rav the~ been any endmente to that t4ot inoe? 
, lio,, • there haTe been no amendments. 

Will YOII t 11 me what ie the Common Law in New Brunawiclc• 
,, 

apart from statute law, respecting wills~ the subatanoe <Yt the l.a,w in liew Brunswiclc? 
.tA 1'he conunon law of New Brunswick follows the oo on law of England. 
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e1fiok hat 
o 1e th C-.... u 

er n to the roYtnoe 
• •tanoe in e Bl"Un • 

t ..a .. ~~•c ........ ; t O Oli:il:ion Law 
t alan 1 toll 

otta. 2.'lm OOURf; You ar d 
BrunaWiclq that ie ll 

Q D a 
o attt 

or 
lta 

un iolc 

, under a pre-oonted rat 
d r tha e&atu • an 

g neral r 
........ __ : R x v . trona, 

h la t e 
e oon rn 

in ew 

tatute and 1 la l>UD1ah-
tr1e an 1 1 bl -

o-r or n l 
h., l l • ta • t t t.il. l'7 1 or.t. und r th ovtno • of Brunaw1 olc. he no e). Ul, ry, 1 an 1nd1otabl in the Provino t ew Brun wt , obap.12 , not yet en re», al ,y th D n.t 

(o un 1 

»r o t1on n ? 
It 1 n t de lett r. 

o.3, whioh 
P r11 n • 

I happ n 
t lm an Indian w ta 
ot. In that oonnectton I hav 

in Pl' aeouted und r that 
wtok ports tnoe 1918 an r tind curt has had to d o1d queat1one r lattn tot ti•• 

l"Un -

.Re~ Ya. Fo er, 8 1ti Prov1no R porte, lo. h adUltery- 1a a er • 
Q R :f'ei-rtng &in to &he 

ta it pr 14 tha, 
t tute An 

Will 1 y k Jll&rriap 
ot Reep ottn 1lla 

by subsequent 
A Yea, there 1 a i,r 1 ton in h ots 01' 1903 and thte J>rov11 ia rted right own unt11 the preaent. o ion 1a h t 

t Pl"e ent th la 1 
173, R Vie St tut oontatned in •eotion la flt ohap er ot B w Brun Wiok,192?. (CO\UUsel 



-.. 

, dire t ti • a 0 . ) 
a ha h l , l 14? A. It l • ' 1 • 0 t 12, cbap. 160 0 e ot Hew B , l 03, 1'h wor 1 ot ott 1 it th pre nt cti • 1'lm 1'; 

Q in the ReTiaed tor Sta.tut 1, l 27, 1a now 1n 1 h it • in 1903 A • 
lfR. lV: 

Q, 137 l 1n 
n re d to int et oy, an 111 git 

i fro oth r? I 11 V t t 1 t pr 1 1 con tn din the ot ln Inte ta e 00 8 1 • I ha'l'e not lo ked ram 
I l lik t -• 

I rn ha 1 ot 1 thi i • 
Tim COURT: • Shaw•a whole oa.ae might re on that point. 

Seo,1on 16 ot ohapt r 174, Revis d statut a ot ll Brunawiok, 1927, providea that 1llegit1 te children and th ir 1 sue ahall inherit from their other u if' the oh1ldr n wer legitimate an ball inherit through the other al or pereonal prop rty • it th ohildren re leg1t1 te. Seotion 17 providee with rea eot to euco ion to 111 sttimate • 

• ARCliI . . 
you admitted ,o the bar ot Jiew Brunswtolc? o ber, 193. 

Q T t a att rney? 
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li.A.HANSEN, oro~a xamination. 
A rriat rand a l1o1tor. 
Q !l'hey have th two a iasiona th re si111 
A e ar mitted ae th at th ame t.1 • 
Q At e time a aolioitor wae itted tiret and a barrta-ter admitt d next ye r. You have been practicing ainoe then? 

A Yee. 

You are a graduat trom lhouei ? 
A Ye• 

Q Ha•e you had oooas1on to appear in court in many c ae in interpreting the rr1 law? 
A lfo, '111a 1a JIU' first- in f'oretgn court. 
Q I am aking in your own oourt. 
A llo. 

Q Hae you eTer helped interpret a otion 16, On olidated Statutes, 1903, With respect to interpret tion ot sec-tion 15 ot Acta, 1903 and section 15 Rov1a d st tulea ot 1927 I understand you to q you hav d no otual e:xperienoe int e tnterprei tion ot thoee to aeotion in y ur own oourt? 
ot in ih oourt; I ha• exp-,rteno in Ui ttioe 

and oonault doth r members of th firm respecting that. e have ha oooaei on o uae t t. 
Q e there any deoiaiona in your o ourt w1 th respect to tbeae two eeottona1 

A one that I waa a le to find; I haTe onsulted the 
Digest r latin to New Brunawiok. 1'h tlrat Dig et 1e Stev na' and I have Xamined the law rel ting to rt e there. 1'hat section we not interpret din ny ction I oould t1nd. It was interpreted in the Quarterly Digea, whioh followed but I oould t1nd no eeot1on dealing with that. 

When as this aeot1 n tirat put on your at tut booke? 
I oannot recall that now; I r mber I look d 1 t up tn 



H.A.H.ANSEH, orqaa exam1nat1on. i'redertoton but I dcri•t rememb r th ex ot year, You looked H up when dealing W1 th thta parttoular oa e? 
A Yea. I OOUld tell you very eau:iy how t b Ok 1t had sone y .retereno to th o ts 04L 1903. Q Does that give its or1 in 

63 Vtotorta, ohap,4, eeo,U; that would be the prevtou 
at tute. 

Q Aa your atatut reapeottng lemnia tion or .llarri e appears 1n 1903 it a~peare also in 1917 at tut? 
Ye . 

Q You have referred to that? 
4 I don't reoa11 reterrtri to the ote ot 1917. Q Do you kn it the ota ot 1917 • identioal? I e11 vet re is an 

ot 1927, I po nted out . the diftereno in the ota or 1903 ud the ota ot l 2?, In 191? th re ia an nding 

n nt carried 

statute. 

Q ll'ha do You a,q a to whether ota or 1903, 1917 and 1927 ar consolidated in the atatutea A 1'be Aote ot 1903 have the oon olidated atatu •• ?hat ia only deolaring t enao nt. law a it waa at th last 
A Yea, tt deolarea the law aa tt wa written in the etatutea oonaolid ted at that ti It 1a not re-enaotin statute? I belieTe it i • 

• 

It re-enaata wh t 1s already in tore ? In "1 front ot Statutee, 1903, TOl,I, YOU Will ftn these atatut a r pa aed pril Bth.,1904, fhe preamble 
reads: 

"Where it 1e deatr let re-en ot aai 
Coneoltd tad statutee aa o finally o leted1 B tt ther tore enaoted by th Li utenant 
Governor and SisJ.ative Aeae hly aa tollowa, 1'h aatd Conaolidated Statutes a ao fiJlally 
o let d, with the exoeption ot aid IDdex tllld said 
Sohedttle B, and depoetted in the otfioe ot th .Pro-



, cross e nation. 
vtn 1al. retary, nao te and 8hall o · and u l1oat1 ot th ntioned." 

at or a 1 , re h y into toroe Upon the ·JDaktn ool tton a her inatt r Q Does the e 

I hav not eXam.lned th tront ot that. I don•t the a rovia1on in trone but I notto tront ot 

prOYis1on hold with reepeot to 192?? 

the ill ot (oo prod oe in vid no) t date on wb.1th the et tutea rep ed 1 set torth a ril let.,1927, in toroe February 16th.,l928. 
Q You don't kn whether threw a a provision with r -epeot to 1927 Acta eiJlilar to 1903 Acta I don't know whether there 1 . 

Q t I would like you tot 11 e is this w lfh ther or no, a otions euoh a 1!5, dealin with all rri ee here .. totore aole 1ged, whiohyou tind 1n the t ot 1903, ~pear al•o 1n ots ot 1917? 
A I bel1e"8 they are ther. 
Q Do you kn h y are there? 

I rem mber looking at the eta; the wu r lattve to a ot1on 15. 
Q You know 'hat? 

Yea. 
en wae that n nt p seed? I cannot recall the date. 

n nt, I believe. 

Q And a1ao substantially repe ted in the of:a ot l 27 and at leut, in ao tar ae you RY'» gotn baok to ot 93, Viotori - Ia that rely a r -state nt ot the old la,r or doea it o nttnQe th t eatton tn ra...,e rtgh Qp to 1927? 

I don't under tand Just what point you are takin • Q ota ot 85 Viotorta. 
7.'he o t ha.e been ended in 1917. Q 1th that light 

n nt, all prior to 1927 are Valid ae to sol mntz tton or as to JD1nieter Te , I think th ~. 
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H.A.RANSEN. or ea· examination. 

Q That 1 your op1n1 on 
A y • 

N COURT: 

" All marrie.se that co within the puniew ot th 
n ntr 

A e, I am positive at tbab. 
l!R. ,Al!CHIB.ALD: 
Q. ..Ul o he tiona of the statut to reatriotiona 

e ~o who perform oeremonie• during all thee yeara, 
\he ninet1e1 and back beyond that, go tor n thin 

A No, hey d 't so tor nought. Tb Aot 1 • o.15, aqa theae 
ri ea ehall b dee,ned to be 14: 1, does not 

nalize peraona wh have one through , marr1 oere• 
ort7; th y haTe ~he atatu ot husband and Wit•• Ther 

are oert in penal.ti presori ed tor mini tera who have 
ole iz d marr1agea without t neoeaaary qual.1f1oa-

t1ona 4 au hor1zat1on by he Provinoial or tal"T• 
They are ee ed to be valid until the contrary is a own. 
They are dee ed to be Tali , yea. 1'h provi oat the 
n ot the aeoticm eh wher in that p-••'H'I!- 1 
e rebu~te • The section 1 direoted t arde th valid• 

ity ot marri ea performed ln good faith. 
Q. What doe that mean? 

It eana here p rt1 s intend d to oontr t rri e, 
wh they int nded t ent r inlo the bond ot tri ony. 

Q In what o ae w that interpretation? 
A Th.er 1 no o ae interpr ting that 1n t t n r. 

1'here mi ht b ood deal of bad faith and still th 
intent to oontraot a ri e. 

A itua~ion ln1 ht artee reapeot1ng theae worda "good 
faith". 

Q Do you think a per on who had been rrie there tot ore 
and 1nten bo marry ain, 1th the tt:rat husband. 
aliTe, aot din good faith? 
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H.A. 
X in t1on. 

in un • ' t uld not · , 
r1 •• It ther rior rriag an 

' oontin to Xi t, lb nth parti ried th second 
11 under t t ew Brun 0 • t 0 a under t r 1 o. 

Q J at torg t ting that cl e tor 
it here 1 go fat th n th ot 

nt, I in 

not o nt to rry und r thi eot~on# int ndin 0 ry 
I t ask -:, u tirat w t you b7 " on n t legall7 o tent t rry-n. 

t a h rt w t a.yin pera rrt h aband w l1Tlns. 
' .. n t b in go t h. 

Q There 11 intent1 h r aeon t; ' A The int n to through t to ot ., ut ther 0 ul no ri e l'OT1d1ng th to r were llTin . 
Q It la a to ? 

Iii ref r to the t t ri e , in ub no, .,~ p o l are ried. It anythin 1a wron wit t ra. n v rth l •• hos rt d. " Bo t ir glilarity th a, th ae pl w re rrt 
t; e, 1t 

·" Th hiat 
fteot urin ir ul 1 le. 

1 in th earlier ye the w o d al ot irregul ot reo rde, thin lik t 
-~ .......... ,vd that part ot th l ,r quit h rvw,U4,,A,y .. 

oin a t p rt ng rrt t 1th, an 
l marrte 1 good tat th, and tht naot 

oure y et ta in to an to 
itaelt 1 • rtage 



R.A.lt\NSEN, cros examination. 
Q bJeot to th provtao 
A Ye, t oour •• 

It al ly an, it \he ri e were oth iae valid 
a»Ut trom th torm, the 1t'r gularity in torm d ee not atteot the v lidity? 
That 1 the interpret ti • 
Th re 1, a requir nt in the ote ot Bew Brunswiok 
requiring nietera to be lia n d tor r1'ormin or -Jll 1.,, 
r be auth r1ae4; tor oertttioate tr the Pr ino1al a or tar.,-rreaaurer oerta1n r quire nta are neoeaaary. 
Authority 1, by Prool t1on in the Royal G zette. 
They ar ntered in a r sit r? 

A Yea, ao • tar aa 1 know: tha, ie 
rcmt1•. t ter ot part n tal 

e th re y of theee rrtagea perto din New 
Brunawlo by t ae itinerant clergymen 

A I don't kn wh t the t te 1e now but I do Im tr 
lo kins through the ota ot 1900 on th re r many t t• 
utee pa aed r latin t the ltiner nt pre ohera, an 

ing n r ot rt e valid. 1'hat 1 not d 
any 1ng to the v 11di t7 of rriagea oth r than o on• tined 1 eot1 n l. 

Q Ie the any pre t 1 n ot l :w in the prov1nc 
Ne Brunawiok that the Tari a prQT1a1ons ot th 
Consolidating ot ape a from the t t li r 
ot o e into toro? faking the a otion• 

beret tore ol mnt ed• an o ntinuing thr 
1• hat interprete aa r 1 tins to.the ti 

r1age 
h the y&ara 
or the p ain of ,h original ct Ia there any uch interpr -t t1 on ot he law in w Brunawiok? 

A ot t t 1 kn o. R ading the statute ot 1903 in 
the year 1914, "h r totore• wOUld r fer to the year 
1 14. 1'hat 1 my 1mprea ion. It would be ~plioable 



T 

t 1903 a 11 as 1914. In any v nt, t· i eotion appear in ub t c in 1927. 

a.re not ex.P ct d to de 1 1th l 27. u- you eriou -
ly oontend1n that in a tatute providing o rt in thod 
or ole ization rtaJ.n require nt of pr aoh r, paaued in l 03 1 ref rrin t ri h r tofor aolemniz d" p 11 o rr1 e after l 03 
It is my opinion th rul i al aye t b 
this ca e. 
That 1 yo r opinion 

pli din 

Yea. In any ev nt, t ut ot 1917 and 1927 our it. 
Your opinion is th t th 1903 tatut would b uf:fioi nt , 
Without other statutes'? 

A That 1 pinion. 
Q That is th interpr tation or your court? 

I hav not re any 1 terpr t tion. 

RE-EX INED BY l4R . SIL\ V: 
Section 15, to wh th r t ourativ v of th t 

or than form of 
t your .kno l 

otion ext nd d to anythin 
marriag, I ould like to 
ther 1 anything in the law e Brun iok by hich a marri e d lie to, not only a to to but 
ity of pe.rtiee for th holy o r mony, is not 

to c ao-

d? '.1.'here is ad oision t Ne Brune iok court in 1886, 
25 N.B. porte,p.286. In this ca the rul lid down by .Ju tioe Allen, Chi f Ju tio oft Curt, follOWin th O B 0 r Pi r. ri having b en proved. pr ption i inf vor of v lidity. ain, in the Judgment or Ju tice King, th rule i 

laid down,~ollowing the Privy Counoil oa , try Aronegaey vs. 
THE C URT: 

Q That 1 n li h law. 
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H. •HAN.BEN, re~examination. 
A That is presumption or v lidity ot marriag found in English law. I hav examined to se if the law hae been overrul d but cannot find th tit has be n. THE COURT: This que tion of v lidity or the New Brun wiok marriag , 1 t e ms Ju t wa. te of 

ti to a.rgu th t point. I think . tchibald 1 t one to be heard from on that point. I 
satisfied fairly well. ubJeot t the ques-tion of prior riag • you hav auffici ntly proved the marriage in Ne Bruna ick. I don't want to lim1 t you in any ay but don't you think it is Just going over the grount 

y, • 

THE COURT: Hr.Archibald, I don't want to d -prive 
• Shaw ot any ri ht; I think, a fs:r a the New Brunswick marria 

th boring o • 
is concerned you hav 

JAR .ARCHIBALD: The ai tua.tion was merely this: 
The Salvation ,rmy had probat d the ill. Pro-ceedings of probate had been attack d. Th re was application for revocation of probat and application made for the administrat on of the estate or Sarah Croker Giberson. Th t placed us substantially in the position of plaintiff and lefendant. I am d fending. learned 

friend made hie case. Thia interlude thi morning was on a point left open. It ha been leaded irregularly and I have to adduo my evideno, and my evidence has all een to the e'fect that prior to the marriage or 1914 there, ea marriage ex-isting, a husband livin r and no divorce granted. 11:y learned friend said they were going to call evidence in rebuttal. 



I understand their case ia closed. 
HR.SBA : 

It ink tl t 1 und r tood. It w oan stablish at alter at •• 

Tlm 00URl': I und r tood the o a was closed and now r y tr 
you indioa 

t. it you 1 h to ar 
irly Ole ly ur lln o 

~hi point, but 
ent a to h que tin 

h lfew B uns iok rriag and t t pre -ent m nt, rr th little I kn f uthoriti s, I a:m 
t is the enee ot asking yo to re-ar e. en come tot qu ti of the Croker marr1ag ha·t 1 noth r tt r. 

CE: We are ----~ ..... - ing an inveati ation to find 
r1ed man. If w tind that 1 

0\l it hi Cr r is 
80 --

THE 00URT: 
to hai'ldl 

if Oro 
h 

I tol 
C n 

a olos d; I trying pr per y; not int rested '-----------rri•d five • .; it 1 the ti ot -th oourt 
eked ,o 

to di OU 1 • I Wi h hi r ha is being h oul not int r pt d. -Shaw i n b to th oourt tor his argument. r.s , it y u lik to rsu 1th r peot ~o th 
you o 

Brun wto 

w Brun iok rrt • I oo d to your ar enl o th N w rt e. Do you want t o o er th ground or oontine your 1t too r tters 9 

JIR.SHAl : I~ e SU tt d evideno of the N Brun -w1ok rr1 e, pri faoie rr , nd I think I n r tr 1n tr 
would lik 

gutn th Tali di ty of that rr1 • I .know if you xp o t r nt ot h h e oaa or th pint r.Lawr no r ieed t th 
in • t t.bie point I a::, Ur.La.wr no i prepar d to r u th oae on behalf ot hia olient. 

1'.HE C re t r o to arum nt 00 ring the 



8 p int 

• lt , I prepared to ve l!r. Lawr nee argue 
• 

thiB ca • 

NOE, I ant, if I t nd or it C ea to n tie, 

that Croker ia married n, th n I b it I entitled 

to rin that in as r bu idenoe. I ant t t nth 

r o rd. so ppeal 0 O\lX't :, e it. 

llR.ARCHIBALD: 
Io nnot under tand hi bringin in 

of turth r ev1d noe when th o a is oloeed. The sole 

proPO 1,1 i • 
de a will d prob t of that 

will a gr te. Two appllc •1on w re e: ( ) t 

r oin th rant f prob t • an (B) to grant new letter 

of 1ni tr tion to the wCID8.l'l '• daughter. 

PR .LA.WHENCE: R vooation 1f 
n 

teat triJC ntere4 in o a 

ate eh de the ill. Th 

ked for on th grounds that 

g uba q ent to 1912, th 

le ieeu 1a - a h mar-

ri prior to 1912 a valid rriage. You ay pri faoi 

on evidenoe pr uoed have pr e ri e valid und r 

la of New Brun iok. N then, th law 1 ew Brun -

wick, th law in Nova sooti and ngl ay it raieea 

th prea p 1 nit 1 a 

of Ta11dity ext n to p ,. Rerot, l Corpu Juris, 

p.53. It 1a pr a a 
English 

Giberson, aJUIAA eports 12. 

oa a ity be eh 

T but hat pr a 

rried 

tion 

learn 4 frien mu t co in and show her inoapacityJ 

e a h ha huab d 11Ting in 1914. Seoondly, 

there 1 a pres tton ain tori • Thy at rebut 

he pres tion that Sarah d1d n t t b1gam;y when she 

JDarried Gi rson. The t 1 

must rebut is against th e 

sump 1 n my l arn d fr1 nd 

trix vin o tted the 

or1 e of: adultery. G1 rson n r he had normal inter-

oourse w1 th her. Thee pres tione by mu~ r but in 

or er not to impute crime to de • Superimposed 



ia the :presumption ot death, death ot Croker. You might 
aay they rebut that pre1wnpt1on. Superimposed to thee 

tour pr•aWD;Ptiona 1e thia pre umption • that b o ue thi 
exeoutor ha probated the Will the onus 1a upon him to 
ehow cap oi ty. grant of pro te make a no diftereno • 

1927.Robine ve. National Truet, A.C.512. I g t these 
tlve preaumptlone they JnU t; rebut it they re going to 
assail the marriage ot 1914. 

In rebuhting the presumption ot validity of the 
marriage, they a : Here we have a man wh went through 
a fol:12l of rriag with tlu.s woman in 1899. They have 
produoed a whod identtt,y ·I do not dmlt. 1'he7 ha'Y 

nol produoed on o1nt1lla ot evidence that the marri e 

ot 1899 exiated in 1914. I refer to Piers & Piere and 
the oaae ot Robina ve. liatlonal Trust ., 19, 192'7 ;pp al 

Oaeea. Thal 1a IQ' uth r1~y 'for s ing the onus ot 
proving her testamentary oapaoity d volves upon~ learned 

friend. lier te tamenta:ry capacity ls affected by the 

validity of the 1914 marri e. 

1'Jj! COUR!r; You ay they have lo prove she had capacity 

in ,he 189 marri • 

UR.LA.VIRENCE: . No, l aband tha • Th presumption of 

Tal.141,y applies to both marriages. 7h ie u they mu t 

prove ie not that eh w nt through the torm ot riage 
in 1899 but muat prove that Jnal'rtag x1ated ln 1914. 

THE COURT: They have rought aman who proved the marriage 

aooord1ns to pr0per thoda of »roof. Hes~• he never 
r o ived notice of any divoro. 

llR.L,\WRENCE: Ib 1 a straight question of fact. It i 

o no,ed ,he Hou e of Lords a:r. when man ia trying 

to aaea11 '11e prean.Dlll)t1on ot vali rriag , this pre .. 

aumption of law ia not to be utt d in the a wq 

ae rebuttins any t er presumption of law. thy a7 th 
I ,r 



eanotity of rri e ts so 
tor protection or the h • 

thins on whioh a oie rest 
The reason tor t rule t.a 

bvioua. sup o e this woman had aix children by 01 era 
it would not do to put the st1 of ill gitillaoy on th 
children. They ea;y you must bring certain kinda of Ti• 
denoe in rebtttal.; thi evidence must e ot a parti ular 

ind. The desoription ot the kind ot Tideno ,hey want 
ta: thy must co in and disprove very re anal poaai-
bility that ould tend to uphol the v-1141ty ot rri • 
Th y s'7' th y us eh any re sonable posaib111 ty that 
woul t;en to support the val.141 ty of rriag . 1'b.ey 
muet, if' they do not diaprov it ntirely. ah it ia 
entirely improbabl by clear, o ent, eabiaf'aotory and 
o noluai e evid noe. There ar four adj otivea deacrtbing 
the evidenoe that st b brought in t inval.1 ate he 

ri of 1914. '!'here re other oaaee. Th.er 1a pre• 
a U.on ainat ori • You at prea 
not intend to oOtmDit a ori • 

THE OOURT: The presumption a ainat ori 
1f ehe went tbro-ugh form of marriag • 

did 

ha tallen way 

I u b Croke •a evid nee is not cogent; 
it ie not conoluaive; it ie not aatisfac ory. Have thy 
dieoharged the pr eumption, ~ing in nd th uantity 
of proof requi:r:ed? Orok r aays: I went through tol"Jll 
of marriage 1n 1899. . You are Harry Orok r . I 
he. That, I eubm1tt1n, 1 not oonolua1ve. !he 'a 
own state nt is not sa,1etaotory. If I wer goin t 
prOTe euoh a proposition, I would ~e done m., ut oat to 
bring am one trom E1 land who could i ntify hi. 

THE OOTJRTi You h d people in Ilalif' 
hi. 

a is n t nus. It 

no oould identity 

th ir duty 
to prove the lnarri e at CrOker. t evideno w a adduoed? 



Th r 
hie in 1ble, ot no i hatey r. I oould o d et bir 4 

oertitioat ot y r Honor d I ooul pa.ea lf off your R nor. This n could have ot that birth o r ifioat in En lan. 
1 hi own 

t other Ther as 
:wri tin • o .1 ote 

oould T rye 

;p 

t 
ily 

eoe of pa r no 
ion Of it 

ve en it 
t the t 

tr o u Harry Crok r. ould you o l that 00 ea iatactory an onolua1ve vid no I wouJ.d not. fhe tll ques ti n o photograp • l;.h e littl bo suppose t t thew deri thi on cert 1 
ahip. rher 1 n proot of who writin i in the oo. 
Co ld n t any one have taken that book 

rp goUR : I 

• ve th 
.,nd, while 

wh olai 

not goin o be intlu noed y th t t a • 
own eT1denoe ,ha he wae Harry Or ker • 
hla evidenoe, w had in oourt h re the 

to b hi d ught rand lie 1th him. 

En land a Tery youn ohild. R r s n t t all ol ar. Sh ooul not e expeot to know the n. 

'a own videno, if beli v d 
The 1 no eTidenoe that h 1 no,. 

BR. retuaed tot ll u 
d when re. Wh n q eationa w r t to h m h h d roo il te ante th pr otion of the court. I don't oall 

tlu\t atistao o • It is a straight que tton ot fact tor 
7 ur Honor. I ht 1 it I r oin ut pr e 
thia thin I I would ha put in o g nt, conoluaive d 
eati f ot ry videno or n tte t to do o. There 
1a that po ai 111 ty th t they ha not dispr d t t thi 
man is not the ; ~hey have not prov d that. 

to the queati n of whether or not 
they have proved he 1899 r1 e xiat in 1914, wh1oh 

.. 

nt, 



1, Tery essential. to their case. e h&'l'e the w here; 
ah bad h a o'Z mone7 and I o on ten 1 t 1a a r onable 
poaaibili ty, when you oonai er ehe re rie4 and would lay 
hers lt p n to two oraee 1n :New :Br newt k, th y wer 
41 T roed and th rri e 41 aolTed. I wi b ,o ret r to 

Bex .rw1n1ns, 
2 B. A., 407 English Reports. The faote of that case 
were a woman, a pauper, married a man who went away and 
was gone little more than a year, fourteen month, when 

he remarried. It was under •ome seotion involv d 1n the 
Poor La.w. She was a pauper o there were f w poss1bilit1ea 
ot divoroe. Thi w a more on the issue of the que t1o~ 
of deabh. 

THE COURT: You say the marriage might be di solved w1t,h-
out him knowing anything a.bout it? 

HR.LAWRENCE; Yes. Thie man was away a aea. lie e id 
atterahe left him he lived in a place tor twenty- ven 
y ara exoept when he was on the llercantile Uarine. The 
books show he waa in the Mercantile the year atter be 
year 1918. 

THE COURT: 1918 is not. relevant. 

JIR.kA,WRENCE: Is there any eYidenoe. even aooept1ng 
Orok r•e eY1dence, bywhich they have disproved the poaa1-
bility there waa a divoro • either he from her or he 
from him, 

Be wasaeked: 

"' . 
She eold all your belongings, the furnitur· and all that? 
When we parted. 
Kn ow 1:f' a.he had any money? 

..\. Heape of 1t; h ape ot it; I w1ah I had it now. 

Q,. W re divorce roceeding - did you ver know anything about any diYoroe prooeedinga? 
A. I n v r heard of the . n 



Th answer ie not aatietaotory, not oo ent. "1 n v r heard 
ot t;hem 11 • I might be he did not hear at the time they 
wer going on. l'hat is not ifI3' idea 
and ooncluaive ev-idenoe. 

eatia!actory, cogent 

No dooumen ts from the D1voroe Court e:re ever giv n you 
I never aaw any ... 

He doee not aa,y they were never iseue y the Divorce 
Oourt at all; he eqa he never aw he . !he onus would 
be on our learned :triends to prove there had een no 
divorce prooe dings. I suggest ~hey haven t diaprOTed 
the posei 1lity that sh divorc d him or he divorced her. 

My- inference 1 tram this man 'e testimony the other d&7 
h ie now living wt th a woman who i h1 wite. e have to 
get oontirmation o:t that. 1'h re is no evidence she did 
not divorce hi; they have adduced no evidence. It ta high-
ly probable ah divorced hi . They have not produced 
evidenoe to show that he divorced her. 

THE COURT: 1'h question ie did h prove ne waa alive 
and etlll married to her. I presume llr.Arohibald contends 
he is still alive. 

llR. LAWRENCE: I contend he has a wi:te living t •dq 
and he ia entitled to the presumption of innooenoe. The 
evidenoe would point that he did divoro her. 

THE COUR?: They might each think the other w 8 dead. 

KR.LAWH.ENCE: Dissolution by Aot ot Parliament, b;y aot 
ot God or deoree from the Court in Westminater. 1'he re 
tact th th did not e any papers from ,he D1voro Court 
is not oogent evtdenoe that he did not gt a divorce 
trca him. 

TBE COURT: man would be pt to know if prooeedinga 
were l.aunohed again t him in the Divorce Court. Row oOUld 
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man live in th ame plaoe right ong and not know? 

UR.;t,AWRENCE: If h had lived there all th t tim it 

would not t e six onth to find hll!l. Uy learned friend 

had to o over and find him in four de.ya. I contend this 

man went on the et; 4 here and Just aai enough tor us to 

draw the int renoe he ha.a a wife liTing. 

T COURT: I think t re ta refereno to his"pre ent 

wite• in th Tidenoe, 

JIR.LAWRDOBc '?n page 29 he ia aeked: 

.. • Did you live at mor than one plaoe on Redmana 
Rad? 

A Ya, n I oined up tor h tilitiee I as 
oaretaker ot a Jewish school there; well, when 
I went aok into the navy. of oour th y wanted 
somebody; they wanted a man, and or course we 

oved two deora away trom the school. and 
that waa where Hr. Doyle found me.•• 

o doea he an by "we•? 

T O OURT: There 1 place where he ret re to hie !pr -

HR -MWRENQE i 

• 

I reading tr page 43: 

Wh did you gi aa the names t your next 
t kin nen you Join he nayy th oond 

time; it you did, who was to get any allow-
ance or gratuity? 

Uy preeen t wif' e . 

He ie not. hinktns of Sarah Crok r. 

• 

• 

You named her then 

Yea . 

t address did you give tor her? 

The Job wh~re I waa caretaker, I took it 
to thi echool, 61 Red.ma.no Road, naturally. 

Did you g1 e the n ea of your father nd 
mother at that ti ? 

A. lio; no the next of kin. 

Q. Hen ti on your s1 s ter Ada 

A· De d aa far as I know, 

~- Yotll' broth rs, Dave 



Q• You did not ntion th m t all? 
A• No. 

(l. And where id ;you think your wif' e th n 
A. e you referring to Sa.di Davenport? 
Q.• Ye • 

A,. Uy nd a blank." 
8 he had wife living in 1914. R co 8 OTe 

awe are h married a woman in l 99. He say he h d & 

wit living in l 14, the inferenc bing he rried o 
one l3e l!r ther. H is ntitl d to the pres tion 
of innooenoe until found guilty. th r tore, as a o rollar;y 
to tha rea , on he di n t oo t 1 UW• The only 
w he oould n t have oommitt d that orime wu el her by 
th death o'! Sar or divoro fro her. H01t o they rq 
thy hav dieprov d the possibility that the ri 
was diasolv d. The situation ia, we have a 
b a big at, o (ming <1'I r here oallins an 
adultereea and pointing the finger of 111 gitimaoy ta 
living w all 'for the ben tit ot twenty thousand dollars 
under the will. 1'h burden of showing th validity ot 
the first ma.rri e 1 on the rty aaert1ng it. n 
the has beena normal riage, aooording to 1 cal re-
quire enta, the law will pres e o etenoy ot th parties 
to enter into the oontraot. On th ia ot that rule, 
who is the 1nnoo nt arty here. the o nowt lla us 
e is happily marrle in London, or th who married 

her in good fat th and mada hi elf liable o the la a ot 
5 w l3runow1ok for adultery and bigamy. Co neel quo e 
from Pi rs & Pi r . ) . 

THE COOR?: l :-re to aooept Croker•e vid no in whole. 

HR.LAffiENCE:, Re mberin h presumption ot 1nnooenoe. 



llR.AROHIBA,P>: I haTe an a atraot ot th evidenoe her 

rather oaretully out. so tar aa the evideno ia oon-
oerne • I don't think I n ed oo nt very muoh on th 

Gibereon marriage of 1914. X is n oeaeary for me o 

a atateaent with reepeot to the t ota of t.hi o e. par-
ttoularly 1n "flew o~ the Y1olent at tack made on the evi-

dence given y Croker. Your Hon r baa, th •1n taota in 

mind; they are all. a --.t ter ot reoord. 

Mra.o~oker 41e4 in June. 1936; a will dated 1912 

ae 41117 prwe4 l!aJ r Kun y" the ttioer 1n camman 

ot '1le Sal'Yatton Army in Nova so t1a, wa.a ppoin t d exeou• 
tow ot the will. ura. crok r, wh died June 3r .,193, 

wa.a identified as the lady wh the will. h was 

1dentit1e4 by the eY14enoe of m::J' learne friend's client 
e. Abbott. Mra. bbott had seen her in r n nt years and 

identified her aignature aa that or her mother. It i 

further tied up by th other doo nte. 1'hat question 

hae not been raiaed.. 
The prooe~inga to revolc prob te and petition 

tor adminia,ratton in the Eata e of arah Giberson were 

founded on the allegation that •• Croker had rried in 

January, 1914, Blanchard Giberson. Very oonaiderable 

eTidenoe w a g1"ten on hat point and h aringa w re protract-

ed. I am quite content to agree with a good deal of what 

my learn 4 frien ea.1 regarding preaumptiona. Ther is 

a presumption ftrat 1n favor ot the will; a presumption 

eatabl1ahe4 1n tavor or the Gib raon rr1age; a pre• 

aumption in f ;vor of the Croker marriaae. All :preaump .... 

tions in reepeot to this prooee ing are rebuttal and I 
oontendins - aaauming the Bew »runawiok marr1 e between 

Giberson and 5-rah Cr ker hae been duly proved - we :Ye 

rebuttal 1n the prea1unpt1on ln r ;vor of that marri ge. 

learned tr1 nd went to aome pains to indio te 
that Harry Oroker i.a not the Harry Croker who married sadie 

avenport. I mq a~ it bas b en shown oonoluaively in 



evidenoe that adi.e Davenport, Sarah Crok r and ar 

G1 bereon a.re one nd the aame peraon, the • person who 

made the will in l.912 the eat te ot ·whio ia in qu ation. 

I felt there woul be eome auggeetion about Croker' own 
evidenoe, saying i. t was Juet h1a a ate nt. Ria etat ent 

wae not oontradlot.ed; his evi enoe ie here. I would eay, 

1n the absence ot anythina very uapioioue about the man, 

the e idenoe ot Croker muat atan • mere baa been no 
oontradiotion a;nd under oroaa ex ination no breaking down 

and I point out t t I think it very rarely in our oourt 

doea a wi tnese come who ts ore wort~ ot belief. Hi 

manner ot giving hia evidenoe was entir ly oonvinoi . 

learned trien euggeeta he ia rried. The tao t tha 

he oam e out to Canada t give evidence in thie oaae 1• 

a pretty s oc1 in i.oation ot hia go tai th ln the matter. 

WMn he waa asked questions on the history ot this o •• 
you have there hie own evidenoe. Going baok OT r a. period 

0£ thirty-eix or thirt1-aeven y are you oannot expeo t a 

man to remember •• ry 11 ttle detail. Be wae very clear 

on the ma1n ta.eta., the outstanding f'eaturea, and aa auoh 

make hia eYidenoe all the more convino1na. 

we have the evidtnoe ray- l arned triend,Ur.Shaw, 

is iaorediting beoauee of the tender years at the w1tneae 

at the time ehe w a teatity-ing o't, •• Abbott. I would 
refer tirat to th evidenoe o't Hra. Abbott. Ber maiden 

n e waa Oroker, page twenty; her mother•a name waa aven-

port: her ra,her'e name - the man referred t thro hout 

the evidence aa he~ father• Harry Croker; her age given 

aa forty the 16th. June laat. Oroker'a evidenoe ia in 

1900 she waa about tour years ot age. She waa aalte re-

specting her earl1.eet reoolleotion; IShe ought ehe ha.4 

been in Frederioton. She wae th n ohild or three years. 

Croker'a evidence ta that he never waa ln Frederioton. 

She aaye "We lett when I was f'our years old tor the ol 

country, my father• mother and I (page 21) • Ure. bbott 

is a wi tneea on whom my learned f'riend is relying,. fhat 



oorreepon a exaot1 with th v1d nee of Cr ker. • 

went on a b1S oat to th ol co nt1"7 cause h t 

m'3' tather'a h • Xt w an ., ..... .-. Lin t; I don't 

reatmbe:r lhe n e rt oat.• Th only ariation b • 

tween CrOker an r • they re rned n an n o t. 

e g • on t a 'that Crok r a an En liaJ~~~ an ft r 

er arrival h 11.,- d at Brixton, Port outh nd Liverpool. 

an , un er o:ros, xamin tion. r a le h 11 d in Lon on. 

Croker aai he wa.e a littl out liTing in Liv rpool. 

They live i Bri on tor t o ye s, part or London, d 

then aOYed o .&A1:111u1eth Road, o p rt ot London, and lived 

in oronatl Buil.. ing. On p e 22 Hra. Abbott aay1 I 

remeaber on plaoe w• liv o ·1 Coronation Buildin a". 

Croker give• eYideno th t they liTe a out two years in 

Coronation uil in • Krs. b ott say • e u ed to han 

lo hee on th roo~". Oro r , the root a aon tructed 

in euoh a way ,hat children oould pl there nd th women 

hang ol0Ule1 the • Sb al o aa:,a eh r me r h r 

rather'• ro, ere, '1111 an aTi , Crok r aye hi 

aother marrle ai.n an he o at p-brother , 1111 

an Da1'1 , wh 11 4 at the oooupi by his mother 

and • ,ptat r. Be h a si ater • d , no is ter 

E 1th but hie ro er rri d girl whos n e a di • 

She •q•• on p e 23, "Harry Crok r a o Job in the 

p •, otf 1 •". Cr ker 's own e 1denoe 1 , af er r turning 

to nslan he w rk d in the po t ftio a a porter and 

tr uoe a pho o • in hi be id a van., number of 

po:rtere ab t and ldentifi 1m elf a on of the . 

he 1ay1 Or oker in th na al re ne • » 2J. The 

only variation ia Croker aiys he el nged to th f'l et 

r aerve and t do on k' trainin eaoh year. She 

eq• ahe lived in gland a ou tour year , page 23 ; Sh 

aqa her mo'her ao14 all the f'urni tur nd o back o 

Halifax. That 1a xaotly what Cr k r ~• - he ther d 

eTery,hlng up d ol l t and that she had t prooeede. 



I a,y bha is very etrong oorrobor tion of identity, hich ppli a, terial.1.y to other oint • H r other• marrted nam wan Croker p e 26. She identifies th signature on the will a the signature of her mother,pag 29. Sh 
t 11 you she 1 entitled t body of her mother. 1'henb ther 1a n l)age 30 e stat n t that h r ther a 

ton ot hr, and he te Citied her to hi afteotion tor her. She t 1ti d, wh n in Halifax he used to ar 
unito • There 1s so diaore;panoy 1n the testimony. 

B eays he o ~o Halifax on the Proa rpine• bou ht his dieoharge wh11e s rving on that boat. On page 31 
eh de ort ea Coron ti 3uil in • On as 35 she tells t her ther ght house. Croker say-a lb o e b ok to Canada wi l ta ot money. Ae betw on the two of the , w1tho b going int tail with re peot to Croker'e evidenoe,. there is ampl oorroborati n there. H o s in and giTea is tdenoe. Your Honor is in a position to eee him. 
serve v thin h a:ld and in poa1 tion to Judg t hie truthf'ulneee in hie vi enoe. It aa not a a e of their ivin e 1denoe the 

her vi eno :way aok in l 36; Craker gav his evidenoe a re w 

the n the b.1~ oorr e on a; you ha the additional identitio tin~ th photo. Ole photo. pr uoe September 11th. waa ap to of a man, wo d littl girl. It aa 
3 t the phot r ha. e. Abb tt aqa t ia a photo ot 11\Y mother, f ther nd ll\Y lt, other b in a.rah Crok r and father Harry Croker.• Croker oo a along 

the pho o ia ehown and he a,- th s thin "That 
ia Sadie, Lorna and JDJ7self". 1'her ie 27 photo; Lorn 
a s "I don't reoal.J.. who that 1a • Hie Ti eno ia cl ar • 
•1'ha le da, 1 a ter". 1'h ae photos wer in the pose ae-ion •• Oro er. In dition ther is a photo of 

young eailor which wae in Hra. Croker' belonging t d 

• Th reoorda have wh t they are war-th. 

t a phot is thee 

a.Abbott g :ve 

photo whioh 1a attached to Croker•s 



r oo d ot aervio • a.ken in th e place in Be a. • 
There 1a al hoto talc n ifax wh n he w r • 
Ky learn d frien augg ata wi reapeot t bb ae various 
reoords that this man who :ve ev1 enoe ht have pioked 
the up. Re piok up a n er ot diatinguiahln rka 
if he pioked thea up. He bar d hi arm to how liaard 
or alligator d challenged learn d trien "Do y 
w t e to undree and ah the rest? and told wh t th ae 

ka wor. 

DE COUR?; o thee tattoo marka identity h ? 

•MCHIB@: On hie record th 7 g ~• 
fioat 1 marka. I aubmi t there 18 weig there. 
suss uting thia 1 additional to anything ela. 

a id nt1-
I 

learned 
friend ke t a a:, al together fro Ura. tt' teet1 ony. 
l am ringing u points wher • th ir own witn aa' evidenoe 
oorreaponda ol ar17 with t ev1 no ot Croker. It you 
read t.he e'fidenoe or the two toge r • t er is no point 
on lch they ry to any re rkabl extent. 

In th o ur e ot th heartn there ee d to 
e aome , &atio that sadie venport was not Sarah 

Cr k r. I suggest that he.a een o letely- oO'f'er d y 
the thins• I have i,ointed out. e the evidenoe first 
dduoed of Hr. Pru-oba e and Uois ao on behalf of 

le ned tri nd that t handwritin attach to ohequea. 
the will, attached. to th marriag reoor in New Brunewi 
in 191 , and appearing al o in Deed L/3 from Sarah Gib reon 
an Blanohard Gib reon to Le ero t 1n ew Brunswick as 
written by th a e per on. You hav th evid noe ot 
alter uteoh, a 11 q itied eXpert witneae, to aay the 

ei nature ot Sad1 Davenport 8,l)pearing in the rri 
regie ter in 1899 i. a the same p reon who signed the others, 
also col"ro oratin my l arned friend' wttneaaee in re• 
gar to th aignaturee ot Sarah Croker and Gi raon. 

Bow, 1113 J..earned friend baa d lt at length on 



the bur en plaoe on u • Assuming that the rriac to 
Giberson wa v lid in form) and proof of la has been . 
amply ahown by the evidenoe of l r .Hansen thi morning,, 
whose e id no a very eatiafaotory inde d and it is a 
credit to him, but I don't think some of his conclusions 
w re oorreot. The marriage, aasuroi g Gib r on marri d 
her, that ma.rri ~e having taken plao in Janu ry, 1914, 
I am fPee to say at once the burd n shifted tom . Th re 
wa a burden on m:y learned fri nd to prove th :ma.rriag 
beoause of the ea.rli r presumption in favor of the will. 
Ha ing proved that marria.ce, the burden has ahif ted to 
me.. Uy learned friend aaya e have to go to extreme cf 7 n 
lengths - there has to be videnoe of prior marriag 

9 e'fl~. 

abd ae to cap city of marriag. I suggest that i not 
the law at all. I will indic te hat e proved in r sp ct 
to the earlier marriage of Sadie Dav nport. There is th 
vid noe produoed by Hiloh y, showing the r oord of a 

marriage b tween ~adie Dav nport and Harry Crok r. Th 
evidenoe gives the address of Harry Croker s H ... Pro r-
pine. The name of hie par nt oorr epond with what h 
has given in evid nee. Ur.Hilchey produce tho e doou• 
ments. the application for marriag lioen e, the rria.ge 
license itself 1th the sign tur of th Li utenant 
Governor on it, the marriage r git r nd certificat. 
The marriage ,as ~erform d by the 1 te .P.Crawford ho 
was Dean of ~t.Luk •a Cathedral. !r.Harria. Chancellor 
of th Dioo se a.nd as ieto.nt to hi f ther for a rea.t 
many years, is n ti rely familiar with r.Cra ford and 
his signatur • I think th t videnoe ust be taken. 
You have in addition th vid nee of Croker hi s lf. I 

ubmit there is nothing to arrant dieb lief that they 
went to ' t.Luk' 
as man and wife. 

ohuroh, they re married and they left 
Th re ia the evid noe .. 'roker lived 

in 1904 in England. s to thi que tion of hether or noJ 
there 1a.a a divorce, I don't think I have to go so far as -----



to prOTe that. I asked OrOker th qu tion it h T r 
of y ivorot an he aa d, n , nvrhar o£ 

1t, no di or d uments w re v r sive o h • Th n 
ie n question 0~ what his evidence .... 1 •ubJlli I have 
41soharged aey rden tha a on w1 reapeo ,o ,he 
three thing: that th marri t ok pl c in 1 99 etween 
Croker and sad.le Davenport, thlt. Cr k r w alive; th&\ 
adi Dav nport in the JDarriag ot 189 aa the Sarah 

or k r ret rred o here 
ta.kn. 

iv roe pr oeedinge were 

Lt us back; here e c r in c1roUJll8tanoea 
w h your Hono 1a ~oun o gi e o onaideration t • X 

uppoac i he.a t ok us 11 a rath r peoul1ar, 1nolud1ng 
l arn triend h r , that; a.Croker, a.t't r l aving 

her hUB and. in JI gland in 1904 d c ming baok ,o Balitax 
an r si ing her until some time between 1912 and 1914. 

oing to e 13rune iok and going through a form ot marriag 
with Gib reon, through all these yearu haa kep the name 
ot Croker. Even • Green, my learned friend's witne••• 
aaid h had known her to us the n ot Crok r aa oh 
ae Gi ereon at r she married and we.a living in lfew Bruna• 
wiok. The daugh r, 1n oo nica ion with thia w 
ey~ry eecon y ar, said 8he did no know the n of the 
eeoond huaband in ew Brunaw1ok. 
was known aa ah Croker here. I 
out as an 1 m n t which your Honor 

She eigned cheques and 
only p intins \hia 
at take int account 

when they re tal.kin abou prevar1oat1on. 

?}IE OOURf: It sounds reaaonabl she may have bought 
1he had a rtgh, to marry him. but why reaume the name ot 
Oroker ts hard to Xpl in. 

MR. ARCHIDALD: learned friend talked about ome other 
prea~tion ov rriding all thea oth r•, he p 1umptton 
regarding proving a will; he referred to th question ot 
o-i,aoity. 



If a will 1e attaoked, then oertain burdens hift 
to the teatatO?'. learned friend referred to he kind 
of evidence that a.a necessary- to rebut th presumption; 
h aaye, bav:Lng pr ed the marriage in l l , it must be 
olear, cogent, satisfactory nd oonolue1Tft. I baTe bad 
an opportunity ot read,ng a number t the oaeee. It is 
true Lord Canr,pbel1 in Pit,rs Pier d s ive s aug-
geatlon ot- th neceaaity 1' proof, exolu ing tbe strong 
pro ability. Bo, learned friend eays the ture of 
thee idenoe inust be clear, cogent, atiefaotory and oon-
olu 1ve. Ae I read the deoiaiona - and this ia from 
Riera P1era • I a111 aubmitting Piers• 1era is very etrong 
support in faTor f the tira t niarriag • Th J?r aumption 

et be et by strong, dia inct nd tisf c ory pr ot, 
and these words are referr d , again and ain in o a a, 
atrong, diatinot and eatiataotory proof. ate of the Judg a 
refers to the or -oonolue1Te", and they don't kn it 
to•• 1nolude th word "oonolu ive•. 1 aubmit we ha,T 
strong, distinot and eatiafaotoey proot. that we have 
c gent and oonolua1ve ~roof; we e enough to aatiaty 
Lord Oampbell and all the ~eat of them with respect to 
proof. 

I have a n\Ullb r of authorities. I am going to 
make tllia observation ftrst: all the ar(;Wllenta raised by 
my learned friend. are simply the well known preaumpti ona 
of Engliah law - the presumption in favor ot marriage, 
the pre umption u.1nast the co itting ot orime, whether 
biga:m;y or anything else. None of these presumptions are 
rebuttal. e have ll18t the presumption of identity; we 
have met the presumption against death• the pres ... tion 
he had d1 di the presumption the e h been a divorce. 
We have certainly placed my learn d friends in the place 
where bhe burden is theirs in respect to the rriage 1n 
N w B:runewiok. They are surely no~ s oing to 11ug eat that 
a peraon who takes a bride to e altar le.et 1e going to 



ha~e any preferred presumption there. I may add this 
in respect to these cases, there is an indication running 

through the vast majority of them that there was an effort 

made to uphold a common law marriage or eome marriag by 

repUte, particularly in the Ontario ca ee. There is 

case in Ontario, Hedge v~ Morrow, 20 Dom.I..aw Reports,p.561. 

It is also reported in Ontario Law Reports but I have not 

the number. That oase was not unlike this. The headnote 

reads {Counsel reads headnote). 

THE COURT: That oase only deals with one marriage. That 

is Just the general law. 

MR .ARCHIBALD: They are endeavoring to eet aside a will~ 

much on the aame groun~et maintaining th will is revoked 

by subsequent marriage. It was answered that there was 

no marriage because Johnson had a wife living when he went 
through the form. ot marriage. 32 Ontario Law Reporte,218. 

I submit that case is entirely in my favor. I refer to 
Piere &c Piers,1133, 9 Eng.Reports. If t,he first marriage 

is valid, the second marriage is no marriage at 11. 

I submit that all these provisions which U'r. Hansen re• 

ferred to in reepeot to solemnization of marriage in New 

Brunswick only go to put in the statute presumption which 
would exist in favor of that marriage and all these oth r 

elements are left open. 

THE COURT: Even if w~ had not the evidenoe of New Brune-
wick lawt these people were not bona fide married. --- _,..,. -- --
MR.AR.CHIBALD: There is the oaee of De'l'hornes A Attorney 
General, where a ma.n got a decree of divorce but married 

before the time of app al was up,. which at that time w a 

a.n impediment. The Dl\rriage was declared all right as 

soon as the 1mped:liment waa removed. That was a ca.,e of 
So otoh l.aw. There are a vast number of oases referred 

to in O.D.,vol.4, under the heading "Marriage Presumptions" 

page '776 but rune from 765 on. Vol.4.C.D., eeotion dealing 



with bus band and wif'e, where th1 o ae Hedge 1a. 1 will 

look up . the oitati n for your Honor. Comins baok to page 

'7'76,vol4, in the note 0 X it r f'era to a n ber of thea 

o eee. (Coun el read). I eubm1tt1ng that ia xaotly 

t e ai tu tion here. You _ ha e a oontltot ot preaum.ptiona 

nd the whole thing bef'ore you becomes question ot taote 

THE COURT: Possibly, if there was not ny evidence at 

all and oonf'lioting presumptions, the oa e of Rex T. 

Twining, New Jersey oa ee, would be oonolusive. It boil• 

down to 1f I bell ve Harry Oroker' evidence and it lt 

goea ta:r enough. Pos ibly, it depends on whether I be .. 

lieve Harry Croker. The evidence iv n, if beli ved, 

would overrid preaum.ptione. 

l4R. AfiCHIB@: 1d tor the 

xeoutor 1 that the evidence of Rarey Croker ha• ahifte 

the btU"d n ntirely to m¥ 1 arned frlenda, 11' you are 

goin to argue on the question of pr •um»tion, but that 

is the worst poaition we oould be in. I eubmit it ie now 

down to question ot f'aot. Under the autboriti wbioh 

'l1JY le med tr1end ha referred to, I hafl had oooaeion to 

look into the. Th re is this tao,: Where thia earlier 

marriage ot 1899 is brought before the oourt and pJ'oved 

with the proot we hav, any f'urther ttaok or presumption 

with reapeot to the parties being dead or alive, th J.Dal'• 

ri diaeolved by Aot or Parli ent, re things for the 

other aide. It is not for ua to prove a negative to that 

extent. e have atabliahed the marriage and that Croker 

is alive. 

Tfl& COURT ,\l)JQY.Rl{EP UNTIL 2.30 P •• 



Tlm COURT RESUUED AT 2. 30 l? • • • 

pa. ARC,H BALD: The laa t thins I aid w , if Croker' a 
eTideno is to be b lieved, the burden on th ex outor 
ha been 41 charged. The various uthoritles which D\Y 
l ned frien ha.e referred to are, I subll11, authorities 
with reapeot to th var! ue presumptions, ut 1'I\Y' learned 
fri•nd 1 tr,ying th wrong case. The evid noe to which 
h ferred a week ago, Piers v. Pier, is I ubmit in 
our favor rather than hi. The validity ot the first 
marriag a being t taok d and the va.ri ous Judgment indi-
o te th atren tho~ the pre umption in r epeot to th t 
marriage. I sq it would e intol rable and ntirely 
inoorreot to aq that the seoond arriag is clothed with 
any protection. Thia 1 not prosecution tor big~. 
l a.a au tting to your Honor that th fir t pr su,mption 
that en,era into this o ae is pre umption in tavor or 
the will. a very trong presump ion and, in respeot to 
that pres tion~ no~withatanding the G1 er on rriage. 
the testatrix st be assumed to kno the l w. The will 

e in 1912; ppar ntly, retaine in her poeeee ion 
and delivered to th S vation A:r11J'¥ at days before 
her death. 

MR. SM: le that in evidence. 

.MR.AROHI~: I think eo; it i th will propounded; no 
doub, tt 11th Will referred to. Her hole conduct ia 
ooneistent with herb lief that the will was valid. 1'he 
will oould be v lid 1:t there a no valid marriage mad 
at er the ing t that will. She 1 preewned lio know 
th law wi hr epeot to it. 

I don•~ think I need refer your Honor to th various 
oomnienba mad with reference to C£oker' orooodile tears 
an ao on. I submit, on the hole, Oroker•s evidence ia 
worthl' O't belt f, th t it i corroborated in many par ta 
by the Tid nee ot Ura. Abbott, by the handwriting xperta 



an it J.e n,, oontJ'a.d1oted in any :particular. learned 
e lot of play about him comin over here tor 

twent7 thousand dollars. I am not euggeatins your Honor 
wo,:r:c7 a out ,bat. The lDMt Oibetson, went to considerable 

trouble and oame to this provinoe with the thought of 
the twenty thousand dollars, \hat it was orth looking 
at\er. With Croker it was not a personal matter. As 

to the interenoe that• hould ha.v be•n able to tind him 
wtthln aix months, I don't; think we are called upon to 
explain why i\ took eo long to tind hi • As far as the 
eYidenoe goes,, there was no queation ot the xnan hiding 
or anything like tllat. I:f' J1i¥ le rned friemd wanta to so 
to London and find a man whose addre a has been lost and 
t h1nka 1 t. an easy Job he is wt,lo e to the Job at any 

Bew, ,q learned friend made om.e oomplaint that 
,he man wae hidden atter he oame here. I going to 
,uggeat bhat we were under no oblig tion to put this man 
1n the poet oftioe where thy coul find him. There ia 
no 1nd1oat1on hia whereabouts were unknown. They neyer 
aeked. e whe:r he aa. !11' learned f'riend well knows 
Oroker waa ab 'l1JJ' oftloe and he had an opportunity to 
terriew hi:m ther . Aa to this question ot the 
marriagt or Oroker, the reoord is all there: the 
not hid a.nyth1n • Th re was a eeoond ma.rriag ; .-~-----_...,.,,, 

man did 
he gave 

r 

l his evideno which they both heard• there were two people 1 
l----, to oroes exa1ne him and nothing was said or done about it. _) 

I am aub tting the evidence in the Ontario ca e 
which we referred to, Hedge~ Uorrow, or rather the de• 
oia1on there 1a directly and decidedly in support of the 
oonten,1on I have made. In all these various oasee refer-
red to and eome referred to on page 76 Vol. c.c.B. there 
were man;, marriages eought to "e upheld and there wer 
marriagee in dispute. In our oase the burden was discharged 

o ta.a as the xeoutor 1u concerned when he proved that 



Sarah Croker went through the torm of marria • , aa s ie 

navenport,with Harry Orok r, in 189. 

learned friend mad play about eviden e of di-

Y rce. You saw Croker ther and hi evidence is th • v1-

dence he would n turally- give. Thi woman l tt him 1n 

l 04 and h never heard ot b r until after her de th. 

Be said "Inver he d or any divoroe". Ther is onl7 one 

uaning: th re wae no dlvoroe ae tar ae he knew. It 1 

further Videnc of oroker•s credibility. H was living 

tn Engl nd and this woman here. There might ha• been 

iv roe s far a. he knew but he never heard of it. The 

aame with the other thinga. dissolution by Aot of Parli -

m nt. Jly learned friend has de quite a lot ot play 

a out your Honor oon idering probabilities and poaelblli• 

ties. Hew ed you to read the evidence nd then o .n• 

elude ther might be a possibility, a probability and 

liability ot di~oroe. I su t trom the oase of Hedge 

Jlorrow, Pi rs Pier and other auth ritie , when we 

ha e eetabl:lebed a marriage and the epoua living, all 

, theae other thinga ar things for my learned trienda to 

show. It is tor them to prove I-here waa divoroe. The 

burden is on them to go into this qu~ation of inoap oity. 

If Plera & Piers is anything, it is authority that the 

•arl1$r ri e will requlreve17 strong videnoe ot in• 

o pao1•7 tore it oa.n be set aside. 

1 want you to consider ,hie 1 not a pro eoution 

tor bisOO", not a proaeoution tor adultery. These various 

neaat•Tea, de th ot one epou • dtvoroe or the part1e1, 

are thi • for my learned friend to prov not to guea t. 

'l'he bur en is not on ua. 

I am quite atletied to rely on the videnoe ot 

Orok r. corroborated eo 

own witne •• Ure.4bbott. 

trongly by my learn d friends' 

I am not going to delay with 

disou sion of thee various authorit1 s. I think they are 

th rtties tor a principle we 11 very well know but 



which oannot be applied against the exeou or in this o a. 
Just one other word wtth reapec, to the aeoond 

mal'r1aae ot Croker, whioh m:, learned friend brou ht up. 
It 1• another lement in his oredibility. 1'hlre waa. nothing 

dragged out of him or anything eliae. In the tao• ot poasi~ 

bilitiea of euch evidenoe and oroae xa.mination in reepect 
to eame, he waa willing to oome here and giv eTideno. 
AB he ie not personally interested in the ea,ate, it 1a 
an indication O't h1e credibility. 

Then oonaider the oonduot ot parties - ura.aroktr'e 
own method ot 11T1ns, using th nazn.e Or ker with r•apeo, 
to heraelt • e1gning that name• making a will an keeping 
the will all indicate very olea.rly oiroumatanoea, whioh 
with ob.hers a.re oum.ulative; indicate tb.e marri e ot 1899 
waa valid and wa uioting in 1914 at th time this will 
wae in ex1etenoe. 

AB tot.he burden of 11q learned friende. in the 
oase ot Pie~s Piera,ll36wll37, a very olear rule 1e to 
be t ound. In De Thorne 'B oaae and in the V anbe.rg Peerage 
case, one of theee 4eo1s1ons quotea utraot1 fro~ the de-
o1a1an of L rd eatbury in the oae,. You will find in 
Hedge vs.Borrow the burden i on those attaoking the will 
to prove matters ot divorce and diaeolution of JDarriage 
after a p~ima facie oase ha.a been made out. Jq learned 
friend ehakea his bead but it muat be aa obvioue to your 
Honor aa lt 1, to ua there would never be uoh a thing ae 
a proaecut1on tor bigamy, neve~ suoh a thing e bigamous 

marriage if it ie left to prOTe to the exten,-, learned 
friend eaya the •artou, negativ a. It goes tar beyond 
the queetion of reasonable doubt even in or1minal oaa •· 

I don't think there ls anything more that I can 
a,:td. With reapeot ho th marriag in E'ew Brunswick, we 
do not need to know the law of New Brunewtok in aome re-

apeo t,. but rrq learned. friend' witness this morning indi• 

oatedt it there was a marriage existing at the time, the 



eeoond :ri e w a a null1 t7; 1 t was not J'.l'lal"r1 and 

1 hin the marriages to which good faith 

refers. 
I think that the conduot ot th exeoutor in this 

o a has been o rr ct. Th only oourae tor th exeoutor 

t take when the marri e of 1914 was all g d was to 

,nake these enquiries in England and, if neo a aey, go to 

England 1n :rea~eot to it. It ie not the oaae of worrying 

about twenty thouea.nd. dollars. I on' t think that should 

o into it at all. It is n nly c e of precaution 

but it waa hia duty. I don't think ~here 1a ny"1ing 

more I bt\T ~o add. 

BR. SHAl : uy learned friend haa lid 

the oorrobor ttve effect of th evideno 

ome atrea on 

ot Hr • Abbott 1 

one of th parti a tn thia action, on the evidenoe of 

Harry Croker. Re lao brought out the p int that the 

eTidenoe • tak natter 1 ng ap c f ti and not on 

the - da:,. I recall quite cl arly, wh n our witneaaee 

•ere befor the oourt a ewer xcluded before they g ~• 

teatblony 10 the7 oould not piok up the story of th 

wi tne11atu1. 

THE C tJ.RT: Or ain inti t questions wer a ked 

Gi cm bou, them living tog theri tor Just a few 

n a \ y re eX«)luded. 

1 willing to admit the evidence ot Croker 

to A larg ex ent duplioatea that ot ur • Abbott. H bad 

a,n opportunity to see the prev1ou witness• testimony 

and tot en,tf7 himself. word for word toll s the testi• 

aon1 i~tle things like hanging ou wa hing on the roof; 

tber 1a clear effort on the part of the witn e. 

I may aay he imprees d me favorably- up to a 

pint. 1 would point out that he failed to add anything 

to wha, previous witnesses had e id a to his relatives. 



He did not. know who his grandparents were. He did explain 

that his brothers were stepbrothers, the obJeot ~as to 

explain everything inoonaist nt. 1th reference to th 

witness Harry Croker, it appears to me £rom looking at the 

videnoe that his evidence was given in a veriJ guarded 

way; he very oa.refully oonsidered aoh answer that he gave. 

Hie asking prot otion of the court, demanding British 

justice, asking for justic and saying he was here in th 

interests of Justioe --

THE COURT: ~uote the evidence on each point. 

MR.SHAW: 'Vhen the witnes as asked if he thought he 

had any interest in the estate he said he was here only 

in the interests or justice. lly learned friend referred 

to him coming here a.nd, starting that as a point, went 

on to show his credibility. It only points to one thing 

in my mind. that he weighed the thing ov r carefully be-

fore I.Le oroased the oa an. 

THE OOURT: He does not stand to get anything out of th 

estate whether you or the other party suooeeds. 

1'11R.SHA\ : The fact of his a king the proteotion of th 

court indicates a pr vious contact with the law. 

Some capital was made out of the fact that lira.Croker 

continued to use the name Croker after she was married to 

Giberson a.nd Hrs. Green's testimony showed she kne her 

Just as muoh by the no.me of 3ar ah 01" oker 1:as ar ah G 1 be r on. 

I suggest, if th re was any question as to whether she was 

already married, when she entered into the marriage with 

Giberson she would wish to drop the name Croker as quickly 

as possible and bury all reference to then e Croker. 

Tlm COURT: I oould give you half a doz n reason why she 

should use the name Croker but it would only be guessing. 

I don't think the fact that she resumed the name Croker 

would be uffioient to indicate she did not consider her 



rriag to Giberson a proper legal marriage.· 

MR..BflAW: I would say her using then e tr ngt na hel' 
1nnooenae ,o oontinue on and let her elf be known ae Croker. 

THm COURT: No\ neoesaarily. Sh might find Croker wae 
atill alive and mor or less protect her elf by using hr 
former n • but that is guessing. 

!IR.S~; Uy learned f:riend refer.a to lledge 'V'. Uorrow, 
supre Court, Ontario. That ie n lntereeting ca e but 
it is not o all tours with thi ca e. In that ca e the 
party guilty ot contracting the second marriage whll.e th 
t1rat party wae alive was the .party eeking ,o eeh aeid 
the will. 

THE OOURT: The executor under the will waa the one to 
institute prooeedings. 

UR.SHAW; The oa e arose from the rac t that ,he man,11ohnson. 
after the de ,h of ht wife, or jresum 4 de~bh ot ix his 
wif, aoted under power of attorney ln diepo 1n of oer,ain 
lands. The ex outor alee end ~ored to deal w1~h the a 
l nds. The oontee, wa between bhe various sranteea and the 
que tion ot the validity ot the will Wd inoidenbal. The 
point ie possibly dealt wi,h in the Ju4pent ot the oourt 
but Id n•t ink i\ is a eatistaotory oaae to oite in 
thi regard. The caee ot Piers • Piere wa u ed to show 
the tirat :riage wo.a valid. rhe man had married woman 
in ontana and only the next year he .married nother woman 
in Ala lea,. l'.n the following year the woman disappeared and 
the man was subsequently indioted tor murder. Re waa 
eoamp and a rogue,. 

THE COURT: The partiee ieoovered the tact that the olerQ-
man, supposed to be residing t particular plac, actually 
di no~ r aide there and thel'e wa no auoh cl rgyma.n that 
ad.drees and the inference was it was a bogus marriage. The 



oourlt h ld they ha gone throUgh a de taoto srriag • Thie 
woman b lieved she was aoing ~hrough a marriage oeremony. 

It 1a true h first arrlage wa not v i ly ol ized. 

I refer to the caee In Re Shephard (1904) l. 
Ch.456 . . In that ca.ae the court went eo tar a.as to eay the 
-.rriaga w snot valid and yet held the marriage to be 
valid beoause that wa$ cnoe between the same parties 

ho had gone through an unneoessa.ry form or :marriage. 

THE OOURT: There are oases of people setting married again 
when hh oourt wO\ll.4 have upheld the fir t marriage. 

The pre~umption of the validity ot marriage 
in 1914 a~taohea equally to the marriage eol mniaed. July 
lst.,1899. I oan,, therefor , remove any burd n that reets 
on my e1de of tllia oaee by balancing tho :presumption in 
favor or the firat inarriage with th presumption in favor 
of the second marriage. In saying the burden is upon me, 
nQt only to prove a valid marriage existed and was ore ted 
in July,l899 but continued to ext tin 1914, I auggeet 
m:y learned friend haa not discharged his responsibility 
sine that burden i imposed on aim. In £teot, he is 
attacking ~he S$001'ld marriage. It would be a aimple thing 
to prove no divorce waa g~anted. It is not bard to prove 
those things. It 1 eaaier tor the opponents of the will 
who kno,; Oroker and wb.o know his baokground. He waa thrown 

t ue with no opportunity to check up on hia oareer. I 
~ubl!1it they haYe not discharged that. I refer to Williama va. 
East Indian Co. 3 East, 192. 102 Eng.Reporta,5?1. Where 
th't lavt pre tunee the affit'ma.tive of some fact the negative 
muet be :proved by t.h pe.rttea at varia.noe. I submit the 
presumption ot bigamy ia in favor of Giberson. Giberson 
ia an innooent parby. The presumption that pertains in this 
oa e ie the same aa it it were a oriminal proceeding. 

UR.LAWRENCE: They ar trying to rebut the validity ot 
the 1914 marriage on the ground that Sa.rah Orolcel' was 



a 1!18.rried w when she went through with that ri e 

1n 1914. Croker sa;rs they w nt through the form of mar .. 

riage in 1899 and he t tea h n v r h r f ny ivorc. 

I say they hav to 1aprove that marri e 1 olved. 

I au it the law requiree olear·, diat1not, o ent and eat-

iefaotory evideno. 

?HE OOUR?: I reeerv my Judgment. 

• I 
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