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I propose to do three things, to begin this dis-
cussion:

1. To recall three reasons why I think that the
United Nations Convention on the Law of the Sea, the
events that led up to its adoption and signature last
year, and the developments flowing from it, are of
such uppermost importance in contemporary history --
and I think, on this first point, we shall all rather
easily agree;

2. I would like to attempt a very succinct, syn-
optic appraisal of merits and defects of the Convention.
Here, again, we will easily agree on the defects. because
we all, friends and foes of the Convention, fully well
know the defects, although we may have different ap-
praisals of the merits; and

3. I should like to discuss with you some projec-
tions of future trends: Where do we go from here; what
is the next phase in the development of the Law of the
Sea and, perhaps, more broadly, of world order (or dis-

order) .

The role of the oceans in world economy is enormous

and rapidly growing. Over the last two decades we

have been witnessing a phenomenon which has been called
the marine revolution, that is the penetration of the
industrial revolution into the oceans. This has trans-
formed the contenvional uses of the oceans, such as
shipping, generating, with the container industry,
systems integrating land and sea transportation that
will have, and are already having, a profound effect

on international trade. New uses are developing rapid-
ly, and I am particularly thinking of three: the trans-



formation of commercial fisheries: the transition from
a system of hunting and gathering in the oceans to one
of cultivating aquatic plants and husbanding aquatic
animals: and I could give you some interesting figures
about that if there were more time; secondly, ocean
mining is coming into its own, asnd by that I do not
mean particularly the mining of manganese nodules from
the deep seabed, although that undoubtedly will be

done too; I have in mind offshore minerals like tin and
heavy sands: I am thinking of the newly discovered
polymetallic sulphides, the muds at the bottom of the
red sea, and metals and minerals that can be extracted
from the water column once we have developed new systems
of extracting renewable, inexhaustible, and nonpolluting
energy from the seas. Drinking water, air conditioning,
electricity, too, will then come increasingly from

the oceans.

The marine revolution, however, does not have only
a physical, or technological, or scientific aspect.

It also has a political dimension, that is, the arrival
on the international scene, of so many new actors, in
particular, the developing nations, in the wake of de-
colonialization, who now wasnt their rightful share in
the making of the new international order and in the
benefits to be derived therefrom.

Now these, of course, are the two big developments
which led to the calling of the Third United Nations
Conference on the Law of the Sea: The penetration of
the industrial revolution into the oceans, and the ar-
rival, among the users of the oceans, of the developing
countries.

Now the fact is that these two developments are



conflicting and have goals which are in a way conflicting.
ASnd this is what has given the particular conflictual

character to the Law of the Sea negotiations.

Of course this applies to many if not most aspects
of international relations today, but in the oceans
it was particularly clear: a laboratory case, a pilot
study.

In the oceans, the penetration of the industrial
revolution into the seas engenders claims for the
extension of national jurisdiction. This is a thing we
tend to forget: that this trend toward expanding national
jurisdiction came from the North: it was triggered off
by the Truman Declarations of 1945. And it serves
primarily the interests of the industrialized States.

We did not always realize it: but the group of
coastal States at the Law of the Sea Conference was
dominated by the interests of the developed countries,
in spite of the fact that it was led by Mexico's bril-
liant Jorge Castafieda: But who were the important
members of this group? Norway, Canada, Australia, New
Zealand. The landlocked countries, on the other hand,
although led by a developed country, Austria, were
clearly dominated by the interests of the developing
countries: the landlocked African States, the poorest
of the poor.

The definition of the limits of national juris-
diction and the content of national jurisdiction, are
contained in Parts I-X of the Convention, and if you
remember the language of that part of the Convention,
you will note that it is very different from the later
parts: in that it hardly mentions the interests of
developing countries. It harkens back to the language
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of the Geneva Conventions of 1958 —-- prior to the
existence of the issues of the New International Eco-
nomic Order.

The arrival of the developing countries on the
international scene, on the other hand acted in the
direction of new and stronger international institutions.
If you are weak, you have got to cooperate; if you are
strong, you may think you can go it alone.

Of course, things were not as clear-cut as all that,
since the developing countries pretty rapidly made
the trend toward expanding national claims their own,
and the industrialized countries need international co-
operation, for instance to handle the pollution of the
marine environment for which they are responsible, and
a number of other things. But, in any case, I think
there is some basic truth to the view that one trend
comes from the North, the other from the South, and
it helps a lot in understanding developments at the
Conference.

In a nutshell, these two developments together
(and no matter where they originated) drastically
undermined the traditional law of the sea, made the
Conference inevitable and, to a large extend, determined

its results.

Let us now look at the Convention itself. I think we
will all agree that it is a unique document. A consti
tution for the oceans, in 320 articles and 9 technical
annexes, dealing with three dimensional ocean space
under national jurisdiction and under international
jurisdiction, with all uses of the seas; building a

new type of international organization; establishing



a framework for an international environmental law, and
designing the most comprehensive, most binding international
system for dispute settlement ever deviced at the glo-
bal level. An enormously ambitious, grandiose under-
taking, and if it took ten years to complete, that is,
retrospectively, very little.

Let us now look at some of the details, and sme
of the pros and cons.

The two most important innovations, undoubtedly,
are the Economic Zone on the one hand, and the Inter-
national Seabed Authority on the other.

To consider the Economic Zone simply as an enclo-
sure movement, undoing the proud concept of the freedom
of the seas as proposed by Grotius, is, to my mind
an oversimplification. The Economic Zone is, in a way,
the least malignant form of national expansion that one
could think of. Certainly, it has defects: first, deli-
mitation is very imperfect: there are loop holes,
making further expansions of claims inevitable, as
long as present trends continue, and thus creating
tension, uncertainty, and innumerable conflicts. Secondly,
there can be no doubt that the Economic Zone makes the
rich nations richer and the poor, poorer. It increases
inequality, and therefore, the danger of conflict. Thirdly,
there are aspects which simply had not been thought
through by the advocates of the concept in the early
seventies: for instance, that very tiny, sparcely po-
pulated islands in the Pacific are getting ocean spaces
greater than those the Peoples Republic of China is
getting: ocean spaces for which they have absolutely
no use, ocean spaces, which, however, might awaken

the appetites of States which might have use for them,



and trigger a new brand of ocean-centered imperialism
of which we see already examples in the Pacific.

These are the negative aspects. On the positive
side, the economic zone is an application of the rather
new concept of functional, as against territorial,
jurisdiction: the coastal State's rights in the Economic
Zone are basically different from what they are on
the national territory, including the territorial waters.
In the economic zone sovereign rights are not rights
of territorial ownership, but sovereign rights to
explore and exploit resources: a concept that has room
for coastal States rights, third party States' rights,
and the rights of the international community as a wole:
a principle which does not at all conflict with the
concept of the Common Heritage which might well be
extended to the resources of the zone, if that turns
out to be useful.

Secondly, the Economic Zone provides the frame-
work, or an important part of the framework, for a
system of management, which is inevitable, considering
the intensification and diversification of ocean uses
we have to cope with: a system of management which, in
the world of today, must be divided between coastal
States and international institutions and provide new
mechanisms for cooperation between these two parts
of the system, or, more correctly, between the system
as a whole and its parts. (One of our mistakes is to
consider the international community as somehow opposed
to coastal States. The international community consists
of States, and it will be as good and as strong, or as

weak and as bad as its members...)



The Year 1981 is likely to see the solemn signing of the Caracas
Convention on the Law of the Sea. This will conclude fifteen years of
an effort that in many ways is unique in modern history. The trans-
formation of the traditional order in the oceans may well be the be-
ginning of a transformation of the international order in general.

The signing of the Convention will be followed by a long period
of catching up and adjusting. this will affect, in particular, (1) re-
gional organization; (2) the scope and structure of the existing inter-
governmental organization dealing with the oceans; (3) The relations

between the Caracas Convention and other Conventions; and (4) the fur-—
ther evolution of the Law of the Sea itself.

The project | want to propose touches on (3) and (4) of these develop-
ments.

The functions of the International Seabed Authority to be estab-
lished under the Convention are restricted almost exclusively to the
mining of manganese nodules in the international area. Other functions
are sketched in, but not elaborated. Often they lack institutional in-
frastructure within the Authority.

History goes its own strange ways: It is very likely that the Autho-
rity will not be able to play the role for which it has been designed:
[t is much more likely that manganese nodules will be mined, when the
time comes, not under the jurisdiction of the Authority bur under the
jurisdiction of coastal States,in whose economic zones discoveries of
nodules have been made, are bound to be made and/or who, in accordance
with the (Jow//.‘nt ion, may expand their economic zones so as to include

Mo le ~. 5 3 5 - 2 s s
mnnganosoAJepn51ts. Countries very likely to fall within this category

are Chile, Mexico, France, and the United States.

[f nodule mining is not going to be the main function of the Au-
thority, its other functions will have to be re—examined and, as far
as possible, strengthened and developed. These include, among others,
(1) scientific research; (2) transfer of technology; (3) protection of
the marine environment;(4) protection of human life; (&) accomodation
of activities inthe Area and in the marine environment.The Convention
also lays down, as a fundamental principle, that the Area shall be open
to use exclusively for peacefu! purposes by all States. The Authority,
furthermore, has certain powers of inspection and enforcement with re-
gard to installations in the international seabed.

This raises problems of conffict between the Caracas Convention and
the Treaty Prohibiting the Emplacement of Atomic Weapons and Other
Weapons of Mass Destruction in the Seabed.

The project [ want to propose would investigate these conflicts,
make policy recommendations with regard to amendments that might have
to be proposed at the next Review Conference of the Seabed Treaty, and

/
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examine the functions of monitoring and surveillance of disarmament
provisions which the Authority could usefully exercise.

The project thus would be designed to examine the basis (a) for
strengthening disarmament in ocean space; (b) for strengthening the

Seafpd Authority, which might be doomed to remain a paper Authority if
its main function fails.

Canada has an interest both

in disarmament in the oceans and in a
viable Seabed Authority which, if

it were viable in one or two areas

such as monitoring and surveillance of disarmament provisions and gua-
rantee of peaceful uses of the area, or scientific research and techno-
Logy transfer, might yet play a constructive role in commodity agree-
ments and production controls, in which Canada has shown such a vital

interest. A dead Authority cannot exercise any influence of this kind.
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Internat:onal resohrce planning anc managemen' lest. Y- % ¢ it
present, in a auobey of different forme: There is tar ot

“getting (UNCTAL) + there are commodlty agrapmonta LOPRO: Wi
here 1s larce-ccale interyntionpl plar 1nr in % :~priv ta,‘d
sector: und there h‘a the &J THarof MR U B 2
The mopt “ighly developed model for an xntnrnatlnnal reaour00
managzemenl 1n‘lttut10n is the Internati - nnl Seabed Authority.
the first to make @ global public internatbioal ingtitution |
" pperational; to give it an operationsl arm* to play An in-
portant role on the oommod;ty.marke i 1o gannrata anc rfd'g'rf
: 1ncon» : : i :

gj‘The idea of an Pnter rise, as embodxmnnt of the: Common Herinaga
" Frinciple vith 118 management corallarien. has hy noy & rather»j
loﬁng hiﬂtory %ﬁ‘:”'“ff & s , 4 o i

: ; i gt ko

'“fThP Centvr for thn Study of Democratlo Invtxtu'ion cAn boaat

- a gertain priority in thir matter, ' "Qcean Entnrnrlvna” yere
. . disgurped in the Ceanter's Qcean Regime project am rarly as
1968, 'he first. Center model draft treaty (Ihe vcean Regime,
+ 1968) provided for the repregéntation and particiastion of
gompanies in manapgement decision-making in a mulii~ch&mber
Asgembly: thus attempting to integrate political and roonamic
‘decinion maki-.g and to bring private management under public
‘control. A revised Center Draft (1970) propored, im acdition, .
C e mystem of “Maritime Corporations' for ocran mining, flrhrrlns,
o navigation, ano the manacement ofl scienti*ie retearch,
be half financed and goveruned by the Ocean Av'horvity, anc balf
byIQOMpunlea. Althowgh potentinlly already ﬁxtonuyn@|the conm
capt to all mrean of marine resourece Pxphqlta1x@n ng: a
‘this propopal antigipated propogale intrpguced dn th
Sty apq confrrnnca aevnral yeurs~ t el

The Go ,
&amumbvr of proponalﬂ for a aaabad,m1n;
tibe the operationnl arn of the Authori
fmn%op. .y on seabrd mining,‘ The first p
Latin-American Growp and mas inspirved b
fﬁionalwzgtion of 'the cappar mines in iy
ted in a Working Yaper o hﬁ Rngxm«n‘or the S«ab ‘
Qapan Pllor and tha Subsoil Thereof Bryond the Linitetof
National Juri-diction (AAAC.L38/49) eubmitted by Chm&m‘ Colombia.
E@ﬁadov F1 Snlvaedor, Guatemala. Guyana, Jamaiea ' Mexico. Punama,
Perw ., Trinidad and Tobago, Uruguay, and Venezuela, Article 23
of thin paper provides trkat "The Enterprise is the organ of the
ptbority empowered 1o undertake all teehnical industrial or
ﬂmmﬂrqx\l. activitien relating 1o t}' ﬂ,xplmmi'“bm ofidbhe arca
g@nd exploitatine of ite resourcen (by itself. or in. inﬂt
Ventures pith juridical: persions awly cpourared by States) .
‘Artiele 34 specified that "The Enserprise chall have an 1nde- ,
ppndan* legal personmlity and such legal gapucdty am may be gy H
necessary for the exercing. af its functions and the fulfilment '
@f 1ts purpoaes.” Article 15, vhieh wans to deal vith auertiions
rr1a1inb Qo the atruqture and(func*iil" of the Fntrrpriba‘ vas }
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not elaborated 11 the Drafit.

The Latin-American proposal gained the Support of all developing
countries, All developi ¢ countries agrecd that recources vhich
arc the cormnn herilage of mankird have to be managed and

trat manazcnc ! khas to be embodied in an Authority vPich has

to be provided, for this purpose, with an onerational arm,

The incdustirialired countries demurred. Common heritage to them
meant, 11 anythiny, a sharing of financial bruefita, not joint
management, and an Autbority whick left the economic structurfs‘
inclucing: thr consortia, intact and uncharged,

The gap appeared to b‘unbridgeable. The introduetion of the
"parallel system" did hot close il: i1 merely displaced it to ...
annther level of discussion, centerirng on the ovesntiopns: Hov
can tre Enterprise be financed? How can it obtairn the techno-
logies enabling 11 to compete success ifully vith the conrortia?

Negotinliors were stifled by two basic, inherent contradictions:
tragic contradictions, one might feel tempted to say:

The first arcse from underlying disagreemenic on the yvery
purpose of the Autkoriry which the indugtrialired couniries
wanted limited 1in gcope and powers while thr develoning coun-
tries wanted it wide in scope and powerfyl, After all, one of
the main reasons tral puched tre industrialired countries to
develop their costly and sophisticated drep-sra mining techno-
logies waa trat they wanted to deorease treir dependenceson
epme develonin, countries, considered polifically unctable

-- esoeeially for sirategic metals such ar cobaltl and manganese
or molybdenum, besides copper and nickel, While trying to

Tgain independence from those countriesn, they found themsrelves
slipping under the contirol of an Internatio-ul Srabec Authority,
dominated by those very same countries they had trifed 1o ¢ luce,
The developing countriee, on the other hand, soon citcovered

; that seabed mining was to be a source of competition for lanc-

"based mining and that, far from benefiting them. it vas going
"to decrease their export earnings., Tolal losses over a 20-year
period, as calculaled by UNCTAD, might run afr high as 4 billion
dallara, The powers with which they wanted to see the Autbority
endowed, therefore, were ¥to in¢clude, above all, the power to
control and limit seabed production, Canada, at a large-cucale
nickel producer, although not a developing country,, played a
leadirg role in giving expression to this concern,

The ﬁﬂcnndﬁstommhd from self-contradictory attitudes among the

developed countries themselves: Fear of Third-World demination
sugpoatad disstrust in the Authority that was being fetlabliched,
No dlpcrptlon was to be left to it in decision-making, lest rfuch
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decisicne were dicta'ed by the majority of develoring countries
and 1nconpntible with the interccts of Ihe minority of rich
nations vhich were to invest huge cums of money in seabed

mininy. Every detail, abouti modes of operation. rules ana
regula’iong, amcounts of paymenis, had to be pre-arranged and
inscribed imwutably 1n the text of the Convention. Thus the
Text grev longer ano moere comglicated witl every year that
passed, At tke same time, however, these same nations, loyal
keepers of the proprietary secrets of their companies, avowved
to know nothing, nothing at all, about the ways thir totally new
and untried industlry might work out, in technologicul, mana-
gerial, and financial terms, How the Confere¢rce vas 1o elabo-
rate minute details and tecknicalities sfor a period of 29 years,

about the running of an industry about vhich it covuld knov nothing,
vas never explained.

These basie coniradictions botl determined ano frust!rated trn
technical vork of the Conference in three main areas; Procuction
policy and limitation; the financing of the Entersrices anc techno-
logy trinnfer to enable the bntPlprle to comiete \1th the
established industiry.

Negotiations on prodvuction limitation eventually led 10 & formula.
ageeptahle to ihe luargest consumer country (USA) and the largesty
producer country (Canada); a formula whose mathem»otigal wmagic,

unscrutable to the majority of delegates, in the long run cavld
net hide its real weakness,

. The formula is to be found in Article 191 ("}rotvcflon Policirs")
of thP Revined Informal Composite Negotiatiing Text:

(b)”Thn proguet¥on ceiling for any year, brginning with' 1hp year
.. . of the earliest commerolal produection, shall be $he sum of
(l) and (ii);: ‘ i} ;

(1) The difference bptween the trendé line valuer for

v&,ymW J . annual nickel consumption, as calculated puravant 1o
UL (eubparagraph (¢) for the year immegiately prior to
.0 ‘tke year of the earliest commercial sracneiion and
(i e T Ckhe  yeay impediately prior to the gommencementi of the
AT A flntﬂrlm pvriod-“ : ¥

‘

(ii) Bixty per cent of Jthe differeuce be:veen treac line
values for nickel ‘consumptiun, ar galenlated purcuant
to subparagraph (e), for the year for viick t¥f ceil=-
ing is being calculated, and the year immeciately
prior to the year of the earliest commercial »nrocuction.

(e) "Trend line values used for computirg the nickel procuciion
ceiling shall be those annyal nickel conrumptiun valuer on a
trend line computed during the year in vhict a plan of vork is
. approved, +he trend line ghall be derived From a linear re-
gression of the logarithwms of actunl annual nickel conrumntion
for the moet recent 1% year period for vhich cuch datg are
~available, time being the independent variable,"

1



The difficulties Lhatl arcee wero, purtly, explosed 1 a report

by Ambascador Ladon, Chairman of o Comnitiee of Experis a; avointed
to cope witb 1!:%,dwr1ng the Seventh Sescion of the Confere.ice,
Attempts to solve these ¢ifficul lies vere very tentative, counsew
ling greater 11(x1b11115 and more diuscretion for the Authority

1n planning anc decision making,

The overridin,s dit'tficulty arose frem itre fact that tibke pover
of the Avthority ir li=mitin: proouction ie con'‘ined to "acti-
vities in the area." +t is meanrningless, hovever, to limit
"activities in the areca if they cunnot be s0 limitro in areas
under nutienal jurisdiction, The opening of any nev mine, in -
areaf under natlonal jurisdiction, potentially may have the sane
nsettling effect on the volatile mineral market as the onrning |
of seabed minirnyg, 1t skould be noted, furthermore, that "land-
based procuction" now explicitly 1uclude procuction off-srhore °
i1 arcas under nation:l jurisdiction. “his in a point that vas |
stressed repeatedly during the Sewesth Besgion: it never had
brrn dealt with so openly before. Concidering. hovever, the loosew
nese of the definitinn of the boundaries of the international
area in the present Text (bounduries are determined unilaterally
by ¢oastal States who mercly have to declare anc¢ register t:eir
claima), it is ovite certain that if produztion is limited in
the intrrenationl area vhile 1t ie free in areas under national
juriediction, boundaries will simply be extended af necessary,
and production »ill tauke place under natiovanl jurisdiction.
The effects on the metal market will be the same -~ bwt the
Internaticral Segbed Authority will simply have limited iteelf
out of production,

The second major difficulty arises from the fact that Hrocuction
policy and limitation ip pegged do t!e demand o' one 'ilglr metal,
mickel. Thir is uncoubtedly duc to the fact tret Canada, 'a

nickel producer,is the driving force behind thre liwitation

policy, but it is of small solace to the precucers of cobalt

and manganece, nor does it take into acconunt cwmryrent chifts

of attention by the industry. from nodulesr vith a bhigh nickel
conlent to nodulrs of different metal and mincral comoorition,
Ambassador Nandon's committee atteuwpted to cone vith the aquestion
by proporing that even if no nickel is producec by a miniag
operoation, the non-extracted nickel content deternins the limit

on the other metals: but this leaves wide open the poseibility

of & wild over-productinn oY, cobalt and muanganese.

And, all the while, industrialived Stotes were demanding that

‘therg be not only a ceiling but a floor as vell for production,
in an attempt to rencue at least a limited aocese to the re-

sources, while, on the othe¢r hand, 1t became clear that the

Jh,preaent deprepsion of land-baged production vill not rencourage
" a myeh into aseabed mining in the near future, !

The praduction pOlicy of thig first international resource

management institvtion is yet to be hammered ovt, but a number

 of lessongs are being learned: most of vhich wi*th imolications
- far other areas of futvure international resource planning and

management .



“rpmaiaod undecided, Frospective sea-mining couniries

“who will be the primary beneficiaries of sea mining
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Discussions on the' financin: of the kEnterprice led to
the elaboration of another set of most comnlex provisions,

under the leadership of Ambassador Tommy Koh of Siigapore,
An applica‘ion fee of $500,000 wos provided for, to cover
the costs of processing the application of a contractor.

An annuval fixed fee of $1,000,000 was set, to be paid from
the date of entry into force of the contract anc that of
commencement of commercial production. This is to prevent
speculative occupation of seabed real estate. Upon commnence-
ment ot production, the contractor is either to co:ntinue to
pay the annval fee or a production charge, whichever is
greater, The productinn charge cun be paid in either of two
forms: a production charge (single system) or a cowbination
between proouction charge and a share of net proceeds (mixed
system, A detailed schedule of payments and percentages was
established: '"net proceeds" and "gross procceds" as well as
"attributable net proceeds (ANP)" were painstakingly defined.
The latter was necessary becauvce "activities in the area"
are supposed to cover only exploration and exnloitation, virfre-
as subseoguent stages of an i.tegrated projec¢ct -- transporta-
tion, processing and marketing -- are not to be accounted
for to the Authority, This, in turn, gave rise to another
sert of conplications, since the Enterprise iteself, i,e,,

the Authority io explicitly empowered to engage in trans-
portation, processing, and marketing, that is, in an area
teyond its own limits of jurisdiction,

A range of figures has been negotiated up Bnd dovn. and
thus far, no acceptable comvromise has emerged. Eithrr the
charges were low enougsh to be acceptable tq the industrial
States: butl then the Avthority's ipncome was too low to be
of any benefit to developing States or to the Enternrise:
or ¢harges were high enough to be of sowme use* but then
they were totally unacceptable to the industrial States,
In no case, however, would the Authority's revenue exceed
1,2 billion per contract over a 20-year period. This is about
bO million dollars per year: obviously totally lnadequate
to staxt ithe Entnrprlbe on its own operutlon.

An agreement had, therefore, t9 be reacred on the financing
af the Entarpriae, ‘which had to cover, at leasti; the invest-
.meni capital needed forr one integrated mining operation,
including exploration, exploitation, transporti.g, procesrsing
and marketing -- an investment which might run, roughly to a
billion dollarq. The auestign how this amount vas to bf raised
vanted
"the hurden distributed amoyy all States partiec to tre Con-
“vention, according to the U.N. scale of payments, Developing
and socialist gountries, presumably not amon’ the first sea-
miners, advocated a system under vhich the fea-mining couitries
., vould
have the responsibility for provigin~ this C&jltnl Alfo

they
insiated on a 1:1 rate between cash paymnents an¢ guaranteed



loan:, vhereas the yndoctrial:ced countric: Look the position
that toe cash/lonn rutio micht well be 1:2,

A host ot additio:ol diftficulties cropped up vhich, in the
opininm ot this writer, will turn out to be insoluble: they
all derive from the fundame:tal error of trying to entablish
a system in vhich the Authority and i1ts Enterprise are in
direct competition with the established 1ndu<try, 1t is easy
to show, 1n a simple mathemalical modPLf that this kind of
"parallel system" 15 the most expensive and cost-ineffective
of all conceivable systemsz: burdensome to industrialired
countries, developing countries, and the Authority alike,
This, too, holds lessons for the building of other inter-
national resource management systems.

Though vrelated to the financial problemn the provlen of access
to technology and of ifechnology transfer must be dealt vi

separately.,

The principal transmittera of technology t@ Thirc-Worlc countries
have beenn the multinationals, anog the abuyuseg that ka'e pccurred
~~ from eight-*old overcharging to restrictin:s fuch as tre fo-
called "black box"technologies, to hard salesmanckis of "in-
‘appropriate" or obsolete technologies a:e well known. Warte,
aggravation of differences between rich anopopr vithin a country,
and growing dependence on the industrislized countries for

fpAre pﬂrts and technicians, interference 1 domesiic politics

onn the part of the foreigngompany providing the technology.

have boﬂn among the best known consecuenges’ of technology

transfer malpraclices,

There is nathing to suggzest that poor countries voule fare better
gt sea than they did on land or that the tranefer of the highly
‘sophisticoted neabed mining technology vould be more ruccess-
ful and more beneficial to deverloping countries than the tra.s-
frr of other inductrial teg¢tnology. Hence the seriournese
of the isrue of tectnology tranefer from the "contractor™ --
induetrialired State or consortium -- to the Awvthority, its
Enterprise, and developing countries; an isswve coqridéred by
Third-World countries to be absolutely crucial for succese or
failvre of the vrole Confcrnnce. g

AT l‘-,—:!'U' 4 T ¢
The graft Treate (ﬂi hw) defines "technology" in tkr broadret
fense:

"“*technology' means the ecuipren! aro tec'nical knov-bov, in-
clud@ing manvals, designe, operatirg inglructings, training and
technienl advice ano assistonce necessary 1o ascemble, maintain
and oprroate a system for the explorstion for anc exoloitation of
the resourcee of the Area and the non-exclucive legsl right to
wee theee i1tean for thatl purpose,”

anﬁ'makes elaborete provisicnse for wient wight gppear to be a
mandatory tranefer, -

‘While too strict to be geceplable to indusrtirialired countries,
who frequently take refuge behind the sghield of vatent lavs

and the &r1va19~pr0pclty based free-enlexnrise eyco'em, there
enonen for +he devel ~nd.

~onesaa b A - -

nDYoviIcione gy wnd aotrrnpeernt
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of each "contract® with a "contractor®, o4 long
1hr trans-

nesotliations ang arbitration [rncrdqup 7nf'ﬂ(“V“

fer of technolosiecs —- leaving thep vithou! thr tecinologies
for tre whcle interim period of 20 or 2% yrare, up to the lie-

viev Conference., And the auestior whetrer they vill co better

at tte Heviev Conference than they are doiry nov, 1€ vide open,
The difficultirs of technology transfer, just like those ariring .
from the financing of the Enterprise, o]l‘J“dl( in the faulty A
conception of a parallel system thot placrs the Autrority in

a conflict situastion vith established induveliry.

Many of tke lessons learned durin: the course of the long and
difficult neqotinl\n1° to build the prototype of an inter-
natioral resource manvgenent authority are applicable ., o %
adaptable , 1o 1\ltUrP 1:1tcrru‘lllnn:1 resource manasement ine
stitutions in other ereas, They may be summarized ac ‘ollows;

le Internatioral resource planning sne management cannol be: ' o o
based on the clacsical Roman-law concept of private ownership ' 1
and on the clgscical, statice COH“CUT of national FovexPlbutJ,_ :
Both the concepts of owuerthp and of sovererignty are bheing
transforned by the yev, revolutionary cencept of the Common '
Heritacse of Mankind=" which must be the basin eof i.:ternatiovual
resoyrce planaings and managemernt in a NIEO just as 1t is the
basis o the Internatio .al Seabed Authority. W

2« Internstj ol respurce plauning and mansg« pent cannot be
restricted to the commodities (metals and minerals) of the
internalional area alone, In the gisguesines on tre Intéere
natinnl Seabed Authori*J it became awply clrar that either
the Avthority has a voice in planaing the procuction and dis-
tribution of the minerals 1t is managing. on a global basir,
llthrounL commndity agreements or oitnr mect aniemp -« or it
'will not br able to do very much at all., Interiatio al rerource
planning must follow functional rather than teyritorial
linec. vhie' meanc easentinlly that it can be anrlier just
St as v ell 1o resoprces other than thos: of the internnticnal
oy extrarational area althouzh these extranatio-al reronrces,
’w’”incLudln those of the moon and other celential bodirs as
~well ar thoge of nntnrctlca. are probubly the hesti possible
atartlng poxnt, ki

3

i A » ; ;
"3. THTL i futile to tFJ to rfgulati the productioan of one
commodity -~ nickel, in the case of the International Srabed
'Authority -~ and to peg the producti i of tre other metals
,CO“'ﬁi °d in the nodules -~ copper, cobalt. mavganese anl others ==
Yo tkr demand for niekel., FProduction ano dictpibutino . puert bhe
planned for All melale: nodule:ss must br “tocknileg 8no metals
siextracted nezording 1o the eovditions ot the rarket.  Uhr stoock-
‘_””pillng of millioas of tong oF tailings way of agupr. CauI ¢ 1 ome
; -"{: )fiﬁ.‘}.‘).OlU'T Ny, J yonwenta b [\rc)lrl(_r;x: s :
4y A publie 1n’(|wnilupdl recouce muv' et oy tem connot be
byl in corpelition vith eatabl icheg ]ndupg,J, \hctffr Stute
ontfr)rt‘vv or priviaie gopusortin, +t i€ threee Yotdep trnt rave
W1hk eeplital, thr trelnolosy one the manifoeyyn cEALLE meouired, ¥
They ruat tﬁ prdl b Ao the pew faudbee S0 Gai g v ‘“”t 1hry

- AR
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can continue to Uper?F pffectively v ile moxiniring thp
Cenetjie to tre nternationag) comaunity,. Nogontiantiontdaty the i e
Lay of ithe Uen Conterence indicote trat o jodint-ventuze gyBlem i
woula come clonent to providing a solutionr of {kis kKinc.s ;
undrr such a vyctem, the concortia would provide half @f the
investiwent and cpe-ating capital, the Interrstiongl Srabed
Authority, the other balf. The Autherity vould appoint balf

of the Directors of the Board governing tke Joint Veuture, the
conpnrtia woulda appoint the othrr ralf, in proportion te their’
inyestments, trofiis would be shared in trke same proportion,
The joint venture might comprise one or all phases of an ine - !
tegrated opepration, from exploration to exploitation, processing
and marketing, Tre Board members appoinied by the Authority
ceuld all come from developiny couniries ‘or from emall induetri-
alilzed countries vitrout seabed mining capacity of their owvn,

+1 really would be a new form of econgmic cooeratijon, facili-
tating enormously the transfer of technologies and the fivancing
of the internaticrul avthority. .1t would. for thre ‘iret time,
bring the multinationale under publie inuternsatio al con‘rol,

It vovld, in fact, create a nev type of public interuntional
company: it would be A significant contribution to tkc builoirg
of a nev internaticrul econeomic order, :

D Interrational mauagement of regources muri be complemruted
and integrated vith international manasement of 1rcknologies,
without nuch integration, internalicual reeource managsement vould
ke both wnpractical and vnacceptable, There are a nyumber of
, couvergl ¢ reacons for this, Resources. and technologsies are
s interdependert, Resources become exploitable as t'¢ tecgrnologies.
i from simple to highly complex, from "labor-intensive® tqo "capital-
inteasiye " becnmn avallable and their cost can be borne by the
market, Without "appropriate" technology. therefore, trerc can-
. ./not be @ny resource management at all, The generation of wealth
i 4;thrOUﬁh regource management has four gomponent factors: resource,
wieapital, labor, and technology: each facior arsuming @ variable
”proportxon of 1mportance throughout history, Industries based
ton highly developed technologies sre lessa resourcen~intensive than
indystries based on less developed technologies,in as much as
Aybetitution, synthesizing ana recycling reduce the amount of’
‘original ray malcrials reguired., 1t is therefore essPntial for
;develop;ng countries that the international management (in vhich
“fth&y participat y of resofirces and of technologies are balanced
and integrated.?’ Finally, there is a political reason for this
“dntegration: Resources, in today's post-colonial extraction
‘ngonomy. are located largely in developing countries, Techno-
Logies are t¥e monopoly of industrialized couniries, If deve Lopw
Ang countries are asked to accept a cummon-hrti1anp status for
resoyrges over wvhigh they hold sovereisn righte, iucysirial

"W Btaten, as A counterpart, muet accept the same etatue for treir
: ‘ ﬂteohnoLog1ea,

| b. Effectxvp vays have to he foyna to raice intrriational
‘.oapi1al for development purposen. In the case 0f tbe Inter-
' nationgl Seabed Authority, its investment srare in the joint-

"venturoa has 10 be raised -- st least initially: for at a
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later stage it is expected that the Authority vill create a
significant income, probably of the order of a ULillion aa¢ a
half g year,

FPerhaps the most practical solutioen wowld be the acoption, on

the basis of international agreement, of an Ucean Develo-ment.
Tax, ; rT——p—

[REEH N
i

Adoption of such a tax was proposed by the Internatiunal Ucean,
Institute in 1970. As then proposed, a small levy (onf parcent)
would be collected by States on the value of all major useg of
ocean space, viether within or outside national jurisciction,
Thic would 'apply to comrercial fisheries (value 0f landed catgh) -
hydrocarbo: production (wellhead value): shipping (value of
cargoes): uce of cubles (per word); etc. The sume collegtied

by States voule be paid to the Internatioual Seabed Authority
and to ntrer intergoverumental organirzations viose mA jor actim
vities are ‘ocused on the murine enviromment, in agrerd pro-
portions and for clearly specified purposes. bt 1

The idea of some form of internatinial tax is not new, Revenue

sharing in the so-called trusteeship rone var nronoreé by the

United States in their Seabed Draft Treaty in 1971. An inters

national tfax or payment with regard to seabrd minerale (inclucing
0il), bepyond the limits of the territorial sea. vas proposrd by

Canada in the United Nations Seabed Committee. The Draft Treaty

‘elaborated by tke U, Gonference on !"tv‘_hp t,la\' of the Sea (lC“T T
proposes that “the cosstal State shall makr payprnts or con-
tributions in kind in respect of the exploitation of the non-

i },iVln!" resQurceye Df‘ < he cont 1;(10[‘1'(11 skelf ;bn_'y‘()nd 180 n-_au‘.icu],

vk MA LR, g0y At thn'gﬁvﬁnth Session. of thim Coafrrence, Nepal,

{ supported by 15 gther nationz, introduced a propesal for re-

[ Nenue skaring ang ;the eatsblishment, of '8 Common deritage Fungd

. to be financed in large part through.g form of internafional
taxation on offshore oil production.® There are many fuppor=-
ters of a pr ;ﬁtgqutinnnL Qcoubmic_Urde,xhp advicate forms

,am Qf%intpcnﬂtiuwaL@*axQ;iqn-an & means @Q'%dﬁﬁfv"“iﬂqﬂﬂﬂ ##disﬂ
‘y?-*' Irivntionand putomaticity of transfers at the interaatignal
iy .lRV&LrﬁThﬁiﬁdqp&&QWCof'pn.chan p°VﬂlanPH$f?ﬂxﬁvﬂwkﬁ,kﬁ.u

pilof experipent ‘fon the establisbment of pyeteme to
o di et o RN ICOUMEE, TR RESN
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| What, then can be extrapolaled from the leceonc learard in
; Building the prototype interctioal vemourge manmorment in-
stitution for the byilding of otker categarien of refource

gpLUnding and manarement, rnumerated at the bheglnning gf thie
paper? i ‘ B e

R R
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i ,Jﬁ‘Than conld be peveral spproachess all paced or @& ey type of

¥ iy internntioial relations anu opganiration -- ON A ney Telation.

: i ~ohip betveen "South" ans YNorth," on new structural eoncepis

¥ S guttinge acrora divipions Liotween “governmental' and "nongovern-

. fvt o mental "' national” and "intervational," *political," "economig,”
Chagm and Ytechmolosienl, "
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The broadect approach vould be tn tapke the bent available
seabed Autkorit, miorl —-= trat 1¢, the "unitary joint venture
aystem™ ——  ane spply 1t, with the neceasary mecifications,
accrocs the booard to all multirstionsl companies dealing vith
basic resource planiing and manascnent, above a certain quanti-
tative floor, ®4 well ac to State co. panies and vrivate con*ortla
engaged 1 interrational activities, if tbe volume of aAuch :
gcetivities pascens above the establirheo floor, This vould 'in bl
fact amcunt to an international nhnvtprinb. under U.li, aurpices,
of suclk corpanies ond connortia, provitily, a degree of irter—
natioral pubtlic control and pnr1101pu110n -~ inclucing thre
participation of develozin. countries a11d, more broadly, the
reprecentation o coneumer s and of 1abor on the boards of the
of companiesn thus chartered, The Statute for Furcean Compunies,
thouct #4111 on the drawing board, could be studied arf anotter

W "prototype" for this kind cof arrangerent, The chartering eowld

. be made oblicatory, or it coauld be voluntary: in the latter
~ecase theye chould be such legal and TinﬂncduL\incrntivrsian to

make it effectively the new modus operandi,

¥he budldivy of un YErielprisc systean™ vnder UN avepices,. #ud with
the participetion of the competent Specialized Agencies (FAO, |
CIATA, INTELSAT, I1LMARSAT, UNILU, TOC, ete,) would have another
advantage: baﬂidps providing a necessary .and long ¢luded con-
trol on the transnatrorals, this "bntnrp;ife.ryﬁirm” voule also
enhance the reastructuring of the U N, system o' organisations
as it would reouire, irn each case, the adding of nn opriational
arm to the ageqacies, patierned on the "Enterprisec" of the Seabed
KUThority. Lf they are to be effective in the last cuarter of
thia century and the heginning of tke next, the U.l. agencies
- must indeed become “pprrational." Thin is one of thr reouvire-
menis of tre HIFOQ,. "y

Multinational food companies would be chartered by FAO, One
part of FAO, the Committer on Fisheries, gertailaly vill undergo
structural changses making it more "operationsl," ia the vake of
tke Law of thr Sea Con“ereuce., Changes in COFI, in turn, are bound
to affect FAQ as a vhole, wvhich might become rercnonrible for the
international chartering of multinaticral food comranies. With
these companies. FAC might, establish "Enterprisea." jurt as tle
Seabed Authority establishes "Enterpriges" vith the mining con-
sortia, This might indeed provide a new i:strument to limit
or reduce the bhazardas of the major food crises prcdictpd by the
U.N/ Food Council for the early 80s,

Y

' The nuclear reactor indusiry must go public under cha;tpr pro-
fVided by IAEA. The provisiong of the charter vould ingorporate
#ll the =afetly measures presently under discussion in thr context
I af the Non-ProllfPraiion Treaty and the lntlerpational Nuclear
Fual Cycle Evaluation.

"“-Multinatxnnal 0il companies could be | chaztered by UNIDO: that

‘i UN1DO could entablish “Enterprires" with thr participalion
‘Qf producﬂr and consumer States, dﬁvalOped and dpvplonlnt goun-
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tries. A precedent for this kind of arrangement 1s the newly
established Arab Drilling ano Workover Company (ADWC), with

a private company (Santa Fe) holding 40 percent and the Arab
Petroleum Services Company (APLC) holdings 0Ork. APSC was establishe
ag on operational arm by OAPEC., ADWC is APSC's first subsidiary

or "“nierprise,"

A, /
WA 2L

As a final example, the space 1ndustries might be chartered by
INTELSAT or IlNiTARSAT. The establ:skment of "Enterprises" to
manage satellite-based factories would be a mos! appropriate
case for the application of the Common Heritage.,ahc Enterprise
syslem since ouvuter space anc its recsourcese has alreracy been
declared by the United Nitions to be a Cowmon Herita-e ot NMan-
kind. Such factories are presently under consideration by

the United States, The absence of gravitly (weightlessness)

of fers certain advantages for the processing of certain materials
(e.g., silicon, vhicr ie becoming increasingly important in
the growing micro-electronic¢ industries).

An Enterprice syetem of this kind would be opevationally very
much decentralized, Each Enterprice would be responsible for
its own production plan, There should be special institutions
within the sy:stiem, on a regional and global basis. to integrate
and harmonize plang,

The Law of the Sea Convention (ICNT,Rev.l) proposes the establish-
ment of of national and regi.nal marine scientiific and techno-
ldzical centres. The concept could be enlarged and applied to
the building of regional scientifiec and technoloyienl ¢entres
in general, The functions of such centres could be threefola:
‘Monitoring of the environment and environmenial impasct studies;
training as a basis for technology trananfer: and planning:
the preparation of economic/technological models for resource
-proguction and distribution, to harmonize and guide thr plans
prepared by tke "Enterprises." Financing for such Centres cowvld
‘be provided by international taxes on the pattern of the ocran
"geyelopment, tax as well as from the revenvea of the Enterarise
yotem, v v ‘ ; e

iy i

iy . e : i

Thﬁyuni%dry jaint venture formula hag the advantage o’}brihg

wvery flexible, The proportion between public/internatjonal

'share-~holding anc¢ representstion and private/State rhare holcing

‘angd representation could vary on a sliding scale: The more
commercianl the knterprise, the greater could be private or State
participation (e.g., the food industry); the greater the securi-
ty aepeets of an Enterprise, the greater shoulu be public/inter-
pationsl participation (e.g., toe nuelear reactor industry),

[

Pencriptione an. prescriptions as thoce contained in this paper
easily have a ntopiun ring end,certainly, the difficultirs in
the path towards the realization of suck systems are enormous,

~3ome of the industries mentiovned -- e.g., nuclrar reactor in-

dusirien, spuce indvstries -- are amons i1he moct sensitive, and
nations vwill rerict internatinnal controls as long as they can.
The free-enterprice 15 still resilient, and particination by
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developing countries, by consumers, aad by labor vill be
resisted by the multinatioaale to the utmont, Yet the 1deras
expressed here do not come out of "thin air." The idea of a
U.N. charter for the multinationals has bren vented on many
occasions, +t may be an idea vhose time has come. The Yharter
for European Vompanics has been drawn up and adopieda by the :
Commission of the European Communities, VFrivate (natipnal)
and publiec (international) sectors work harmoniously together
in the aspace indvestry; and the long negotiatione on the Inters
nationnl Seabed Authority, the prototype of internatinonml
regource managsement institutions, are draving to a cloge,

None of the proposals made here is really nev: Thﬁy‘are4"ﬁ45
projectinms of ongoing trends. 1t is only the conceptual
tramework that is new: that of the NIEO, ' ‘ -

The first industrinl revolution, based on c¢oal and oil ané cheap
labor, was resource- and labor-intensive, It 1ed to the sub=
Jugation and exloitation of the non-indnsirialired world,

The seco~d industrial rvevolution, based on renevable energ
resourcer, micro-electronicsa, and bio~industries, is neithrr
resonrce~ nor labor-intensive. Commodities and chefaon labor

.are rapidly ceasing tno be bargaining valwes, The second in-

dustrial revolution may well lead to the marginaliration of
the non~industrial vorld, This might entall a seriour sef-back
to development, On the other hand the challenge could be met
hy a leap forward: 1f it is recognized that reliance on an
extraction economy and on cheap labor is not congucive to de-
velopmeni in any case and if the developimy countrier, aban-
doning these obsolete values, join instead the second indu-
strial revolution from the outset. This requires interial
restructuring. It aleo reouires participation in the new in-

. dustrial developments of the industrialized countries. 'Thiws

can only be achieved through the kind of international Enter-
prises ipitiated with the Seabed Authority and expanded, through

cinternatiorpl agreements embodied in Treatiﬁs. to other rectors
.ef produetion, If the international community succeeds in

“building one of there Enterprises, it might as vell succeed in

building. them all,
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of each Progtvdets vilh o Peonivactor™, of long dpowi-out
negotintions andg srbitration i.r()crdﬁ.u‘q 7"?{"'T(ii|;|l( -Hﬁ;\.. et

fer of tepbnolopics ~= lesvipng them v ilhous the trcrnologies

for the whcle interim period of 20 or 725 yrars un to the Lie-
vievy Confercnce, And the aurstion whethex thvc v;lL c0o better

at tre Review Conference than they are doir g nov, ie vide opei.
The dl'flcqltlrs of technoloyy transfer, just 1ige thoce arifing
from the firancing of the Enterprise, oviginatle in t1he faulty
conception of a parallel system thut placee the Au1%5rj1y {4

a conflict situstion vith established inductry, ' )

Many of tke lescone learned durine the course o the Lomg and
difficult nesotiutims to build tbhe prototype of ”h inlof—
niatlior ol recource panagement authorily are apalicable. or
adaptable, 1o fulure internslicoal recource maps, ement in-
stitutions in other ereas, They moy be summarized ac tollovs:

o Internatio il resour ce planning anao managzemey i can ol be
based on tiv clucsical Roman-low concept of private ownership
and on the clescjcal, static concept of national rovereignty.
Both the Cﬂlle:‘pi‘;; of Qwuer‘f‘:hii) ands of SOVF)‘Pig“t'\}z are b@ing;
transforaed by th oV, revolutiorary concept of the Common
teritace of Mankind=" whic“ must he the basis of i .ternatio-al
recource planaing and managzement in a N1EO just as 1t is the
basis 0° the Internatio al Seabed Authori ty,

2. Internsti vl resourze plannin, and mans ;e ment cannot be
restricted to the commodities (metals anc minevrales) of tHe
international area alone, In the dgiccusciors on tih« Inter-
naticnnl Seahed Authority it begame amply clrar thut either
the Authority ‘has a voice in planain: the proouctinn and dis-
tribution of the minerals it 18 managing. on a global basir,
‘thraousl commndity agreements or other mec'aniems -- or it

“will not be able to do very much at all, Interiational resource

planning mugat follow functional rother tran territorial
lines .- vhic. meanc essentially that it can be aorliec juet
‘as vell to regovrceas other than thoor of tke internaticrnal
or extrorational area although these extranatio:al rerources,
ineluding; those of the moon and other celertial bodies as
well ar thnoe of santarctica, are prohably the besti possible
atarting point, E fi :

3o "It is futile 1o try to regulate the proauction of.onp
commodity -- nickel, in the' case of the International Srabed
Authority -~ and to peg the producti i ot tke other metals
contai prd in the neodules -- copper, cobalt. mangane:r o anc o'hers
to the demand for nickel, VProduction ano uirtrihgﬁln. met be
planned tor all melale: pnodules must be ctockoiled ance metals

‘extracted ncrordiie fo the eovdiijo e ot the mparket, T"hre stock-
“piling of millioae

of" tone of tH) lings gy of ol cauvrc ¢ ome
"gerious epviponmental problonc,

4, A public intervintional Ceenu ce puny cmepnt vy Lem cqxn‘oﬂ bLe
built in corpetition vith establichee industiry, vhetber Gtute
ﬂntcrn?Trrr or privaile consortin, 20 e 7T o A ‘nfirr firndt kaye
the oppibal, trr tectnalogs ani the maneserint chille rroauired,

'
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International sea-bed regime and machinery working paper,
submitted by the delegation of Canada (originally issued
as A/AC.138/59. 1971.

This working paper is submitted by the Delegation of Canada
for discussion purposes and does not necessarily reflect
the final definitive views of the Canadian government.

In the view of the Delegation of Canada, the Declaration
of principles on the Sea-bed and Ocean Floor, and the
Subsoil Thereof, Beyond the Limits of National Jurisdiction,
which was adopted by the United nations General Assembly
at the end of last year (resolution 2749 (XXV) of 17 December
1970), represents the nucleus, the foundation and framework
of a draft seab-ed treaty on which the international community
has established a consensus. Accordingly, the purpose
of this working paper 1is to examine the manner in which
the Declaration of Principles might be reflected in the
future seasbed treaty.

8. The area shall be reserved exclusively for peaceful
purposes, without prejudice to any measures which
have been or may be agreed upon in the context
of international negotiations undertaken in the field
of disarmament and which may be applicable to a
groader area. One or more international agreements
shall be concluded as soon as possible in order to
implement effectively this principle and to constitute
a step towards the exclusion ofthe seabed, the ocean
floor and the subsoil thereof from the arms race.

This principle could be included wvirtually verbatim in
the future seabed treaty, with appropriate modifications
reflecting the endorsement by the General Assembly of the
treaty  prohibiting the emplacement of nuclear weapons
and weapons of mass destruction on the seabed and ocean
floor. A difficult questions that arises here 1is whether
the international seabed machinery should be granted at
least the same powers of verification of suspect activities

as are granted to states parties under the seabed arms
control treaty.

The inclusion of such a provision, on preliminary considera-
tion, would appear appropriate and desirable.



