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It isj ~ow establ ishe d tha t t he basic principle of 
l -~, 

~volut ion ~!;)plies also to t he so ci a l scien ces : that is to 
_..,, 

say , Scoiety under goes a pr ogres sive grvwth f:r om a given 
co 1d ition ~o on e r ela t ivel y dif fe rent and advanc ~ . and 
that t his· development is t he r esult of the action and re-
action of c ertain so ci a l fo r ces wo r k ing i n ac cordance 
wjth certain pri nciples . 

It js a lso r e cognize d by l ega l thi nkers th a t Law in 
general i s p r oduced by an anal ogous evolutionary process , 
and that eve r y substanti¥e legi s l a tive enactment is the 
product of such a process . 

. It is because t hey are ignor ant oj , or neglect to 
consider t h i s iact t hat the effo rts oi t he advocates of 
soc i al r e forms s o often pro ve i nefiective and abortive . 
No desired r ef or m can be brought abo ut merely by the en-
act me t of s ta tu tes where they are based merely on a 
::Qri ori re asoni ng and l e ave out o:f. account the basi c- na t ur;J 

of law and t he ~r e cesses t hru which al Jne t t ue and eii ec 
l aws are evolved. 



I;/ Now , I am no:t using the term "reform'' or rrre --
formers ,t i n any o:l i.ensi ve or invidious sense . a n d I 
could not intelligently do SQ - for alLle gal students · 
must recognize t hat a grea t deal of impet17.s is given 
to the growth of l aw by t he conscious ef:lorts of si n -
ce re me n who have vision to recogn ize the existence of 
a social evil and deliberately set themselves to r eme dy 
that evil by agitat ing ior and ulti ma t el y s ecuri ng the 
e na ct ment of the ap p ropri at e legislation . 

I am merely suggesting the absolute mecessity tha t 
the ;r should have some a de qua te know l e dge, j i rs t, of the 
existing social conditi ons and motivating s ocial fo rces, 
gnd second . oi the nature of l aw a nd the method by which 1 

efiec ti ., 1 aw is develo:g ed . 
A "law" ( i n t he ~s~e 111n•s1111e~ o-.:t .... a l e gi s~~f~lt~tmen t) i s a rule oj human actL.in or conduct . and e.l'i-

forced by t he sta te and bi nd i ng on ita citizens f or the 
iutur e . 

The ultima te sources of such s ta tu t ory rul es are to~ 
b e found in two sets o:t factors : 1 

: (a) CONSCIOUS factors - or the pu rposi i,'e ac tivities 
oi men in studying and attemp t ing to regula te so cial 



-Y ---- - ----, 
conditions th ru legislation: 
( b ) UNCO I3I COUS :r actors - or the natural forces which governmen as individuals and me n i n s oci eties . 

These latter ~ r e more powerful than the former . be -cause del ib erate -eiiort s t o c ontrol human r elati•ons by leg islative means wil ~ onl y be effect ive wne re they har-mo nize with t he unconscious natural_ forces affecting the c ommuni t y life . ~onsequently the practic al efficacy of r emedial legitlation has definite and inhe rent l imita -and the lawye r is the first t o concede t his . 
Ii we ex amine t he his tory oi nny existing r eforma- -~ t ory s ta tu te we shall get a frene-ral i d ea oj the pr ocess es b y which law is dev:e loped . 1he sequence was something lite this: 

{a ) A social condition manif ested its elf ( b ) Some men recognized t ,1is condition as detrrilmenta l to the community . 
(c) Gr owing r ecognition of the evil c r eated a demand thru enli ghtened puolic opinion f or a leg isJa.tive r emedy . 



The governmen..t_ in t _he" .course of ti me yiel dad to 
demand and. enac t e_d_ a s tatu_te to eliminate t ne evil . 

The statute was enfo ced and because it was too 
hastily con ceived or too r a dical or in advance of pub -
li c opinion etc . failed adequately to provid e t ne de-
sired re me dy or even failed of enio rcemen t: 
(f) It was successively amended and modified, and fin -
aally reached a definite and e f ficient form i n which it 
was sanctioned by the support of the bulk of the publi c 
opini on . 

PROHIBITI ON - li'ortuna.tely, you may test the correct-
ness of this theory by reference to your knowl edge of t he 
nis tory of prohib it ory liquor legisl ation , and I think 
you will a gree that it wen t thr u the same stages of re c-
ognition oj the drink problem - demand i or regulation -
pressure on government - tentative enHctme~t and expe ri-
m,:n tat i on ~ma amendment . , 

A cl ose r l eJ1 ok a't t he s e jfyoces oe s re ,:eals s o .e <bf the 
important characte ristics of t he a ~v~lmpment 01 law 
directly bearing on l e gislative r e f or ms . 



J'l 
"A" .,j,na c ted law i s al ways 
opinion - ( Thi s is partly 
and because of its meU1od ) 
t he ac t ual en a ctmen t: -

beh ind t he advanc e of publi c 
because of the na ture of law 

Three things must preced e 
(a) public opinion mus t firs t devel op to the point 

whe re then d ior remedial legislation becomes appar-
entb. ) ( deliberate ste ps must be t aken (usual l y by a small 
group ( to get the desired l e gi sla t ion . 

(cJ consid e rable time must elapse before t he demand oe-comes so popular a nd genera l as to compel t he gove rnmen t 
to e nact t he necess ~r t law . 
"B" Ii , as i s usual, h e condi ti on is a new one there 
wD. l be n ..; precedents upon which to draw and the first 
s tep will be necessari l y t enta t ive , and hesitating for t wo r 8asons : 
1st : publ i c opinion may not be unani mous in recogni zi ng 
either t he need for a r emedy or t he proper t ype of remedy 
t o be s 0ught . 



Y 2nd . !t i simpoasihLe to tel l wh e ther t h e proposed 
s cheme wil l b e eUactive until .after it has been act -
ual l y put in to ..:p e r.a ti_on wne n i t ma y be i ou nd t ha t cur-
r en t opinion will .n o t s up1,.ort it or thati1i s op e ration 
may h ·'lv e r eacting re sul ts which are no t socia lly bene-
fi c i al . • .< I 

The on l y practic al metho d of ov e r comi n g th ese 
di fficul ties and secur ing t he d _s ired r eme dy t h ru e f -

_fi c ie n t l egisla t ion i s b y a pr ocess of c ontinued experi -
me :--1t, obs e :tva tion and modif i c t i on - and by the an a.ct-
men t o:t a l aw a nd subjecti ng ,it t o the te st of actual 
opera tion and en jorcemen t i n nu ch t h e same wa y as a wo rlfi 
i ng s c i _ n t i i i c h ypo t11 es i s i s t es t e d • 

OBSERVATIONS: 
(1) The initial s t atute s houl~ not be t oo r a d ical or 

a dvance d bu t mere l y su:Li icient ly strong to :fo r mul at e t h e 
n ecessary pr inciple so as t o af:fo r d a n oppor tuni t y t o 
te s t t he reaction o± publi c opin i on and of o t he r soc ial 
±actors . 

(2) Actual enforcemen t a nd care :f ul observa t i on thereof 



1 
wi·ll reveal defic i e cies an.d.. t ne t r end oi popular opi n ion. 
(3) Then will follow a s uccession of amendments to meet th4 
observed deficienc~es and bring the law into greater con-

f or mity with expressed public s entiment . 
(4) ~fter these repeated tests a nd consequent modificaticra 

or exten sions. the law will assume a form which furnishe} 
the desired remedy and which i s ef:; ectively enforceable be -
~ause it is adapted t o t he existing conditions a a a has also 
the sanction of public opinion . . p 

_% The devel op ent OJ an e ±± ct ive l aw is a compleJ( pro -
cess be cause t wo groups of factors are i nvolved :-
--(a) f he physical environmen t and the conscious and un-
consci ous activities and r eactions oj men as individuals, 
and 

(b ) The soc ial torces which cont r ol the r el al ions oi 
in groups or in so c iety . 

Bo th of thes e groups a re dynam ic and a re in constant in-



3/ tera.cti on i n an iil:finite varie ty of unknown wa ys and 
r-to·ge ther conati tu te t he u l ti rr~a te causes o± social phe -
n ~ -ena . 

Obvious l y ny. purpos iv·e a ttemp t to r emedy by la·N an 
existing social evil will be i neifec tive ii it ignores 
these factors . 

Qonversel y , t ha t law 1 ill most qui ckly be come eiiective 
whf ch has been pre cede ~ be ~o r e its i n i t ial enactment by a 

·"'· c a r eful study o:f all kno·Nn l: Ontributing dauses and which 
h s -be en caref1Jlly amended to b r ing it into grea ter har-
mony with the unde r - ying relevan ; social io rc e s and par-
t i cularl y with the curren t of enl ~ght ened popula r opi n ion . 

''..!:! The uroc ess of securi ng an e fj active remedial law 
i s necessaril y sl ow, and irksome i n volving as i t does ; 
prelimi nary study - tentative enactment a nd exper imentq-
tion a nd p r ogres 8iVe modi fica.t i on_; but as the de lay a ri ses 
irom the ve ry nature Oj l aw an d i ~ s es s en ti al metho d of 
growth I do not think that t h e process whic h I have been 
describ i ng can be successi ~lly avo ide d or h · stened . 

"F 11 Finall y ( and .this is t ne cardinal point which I have 
been try1nq inferentially to dri ve home) all adv0~at es of 



J-
r ~f orm o y egi a ion mu.a t fu :ly a pp r.e c • ,.,e t"ha t the a-t-
tai nmen t of an e i e c ti ve wo rking l a w a s contras t ed wi th 
a purel y n om1na.l e11a..; t men_t depe nds i n the l as t an alys is 
on the und e r lyi ng and uncon sci ous soc i al forces a n d the 
si l ent op i n i ons o:f t ne i nd i vidua l s of t he communi t y as 
t o whe t her t i1a t l a w is r ignt and d e s i r ab l e . And i t is i n 
t h is aspec t .that t i:1e ne ce asi t y o:f prel i mi na r-y e du eati on 
of t h mas s es t o a re cogniti on oi t he evil a i 11ed at , t h e 
u r gency of r eme dying tha t evil, and the ad e quacy oi t h e 
p roposed l e gisla tion to ~o s a be come s a p~area t. 

wi sh to close t ne se r ema r k s by quoting the very 
pe rti n ent words of a writer in t ne Pol i tical Science he~ 
v i ew: 

/ " The mere enactme n t of a statute is n ot o±- i ts.e-lf 
" suff ic i en t to iJa ke l aw in a {1y t r ue sens e . Uf it s el f 
it i s i~e rely "nominal" ·1aw. I t will no t be t rue or 
es s en t ial l a w unt i l i t has ·pr oven its e l f t o be f:ounde d 

/ 

up on the s ens e 0 1 ri gn t generally prevai l i ng i ri ·a c om-
m t.L~ i t y • 



Y In fa c t it I ma-y well bd oaid t hat all newl y made ' s t a -
- tutes a :a a t i irst ,ne.r e:i.y ~ n-t l ld-,Y a.rid i t r equ ires a 

iu rtne r pJV ocess of g r ~ 11 th , ad.aptation t o t ne a ctual co1 -
ditions of so~i e t y and cvniirmation by t acit c onsent 
oi members oft e community be fore t hey can at t a in the 
rank of ese an t ial l a.w . 111h e p r ocess of rmki ng law is not 
exclusively tae worK oi le gisla t ive bodi es . The r eall y 
determi ni g iac t or is not t :n e arbi l. r Bry ,,,111 of in divi d-
ual .'.Ile a. nor evi;;n of groups of i ndi vidual ·men a cting con-
sc iously and ''! i th a del ibe r ate purpose . The mos t i m-
po r t a nt e lement in the entire process uf l aw j orma t i o~ 
i s tha t silent working oi a mi llion i nd ivi dual minds. '" ea ch io r ming and e ~p r essi ng opinions , bel iefs a nd f eel-
ings ; s etti ng up ideas , analyzing and j ud Fi ng the myria a 
iucts and e vents of dai ly life ; having al l the time n o 
consc i ous purp ose of help ing i n a~y task 0 1 maki ng laws .-

e t c rea t in2 b t he i r c ombi .1ed influence t ha t environme 
which mods the minds and spapes t he pur poses vf thos e 
who at one time or other s et as l eg i s lat ors or judges j 
~- d al.s? . c r ea t i 1:1g t h_;1 t cond~t i on o:f popular op i n i on wh:iC:11 
1ts~l f wi ll decide tne dest i ny and efiect of any enac te d 
nominal law . " , 

' 
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