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The Tenth Session of the U.N. Conference on the Law
of the Sea, suspended on April 17, marked a most regret­
table set-back. Although technically the work proceeded 
and valuable results were achieved, politically the
Conference was paralysed by the U. announcement
that the Reagan Administration was undertaking an 
extensive, comprehensive review of the Draft Convention 
and would not be in a position to negotiate this year.

A s s e s s i n g ,  in this light, the prospects for
the Conference and the chances of getting the Draft 
Convention adopted, President Koh, in his Press Conference 
of April 17, outlined four alternatives;

(1) The U.S. comes to the conclusion that the
Treaty is in the national interest and can live with
the Draft Convention as it is. In this case,_ the work
can be completed this summer and the Convention opened 
for signature;

(¡2) The U.S. asks for minor changes in the 
Draft Convention. These could be negotiated this summer, 
the work completed, and the Conventioned opened for
signature ;

(3) The U.S. asks for major changes. In this 
case (a) the Conference might agree to a lengthy re­
negotiation introducing basic changes in the text; 
this might require one or more years, taking us to 
1983 or 1984. Or (b) the Group of 77 rejects the demands 
of the U.S. It proposes to give up the consensus prin­
ciple; the Conference resorts to voting, and the Conven­
tion is adopted without the U.S;
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(4) The U. S. comes to the conclusion that it 
is not in favour of any Treaty: in which case the
option outlined under 3 (b) above would be resorted
to, and the Convention would be adopted without the
LI.S.

T am basing my appeal for action now on an analysis 
of these four options, and onthe conclusion that unless 
the Convention is adopted this year it will not be
adoptecT t̂ aTTT

I .
The chances for options (1) and (2) are very low. 
This can be deduced from the general influence of 
the mining industry, including the oil industry, on 
the Reagan Administration; from the letter addressed 
recently by a group of influential Congressmen to 
the President with regard to the Convention; from 
the general tenure of the press which, with few exceptions 
(Chicago Tribune, Christian Science Monitor), enthusiastic­
ally applauded the Administration and had only bilious 
contempt for the Convention, especially the Seabed 
Authority, decried as a sellout to the Third World 
which, thank God, the Reagan Administration has prevented 
at the last moment by scuttling the Treaty... • It can be 
deduced, last not least, from the type °t experts
the Administration has chosen to brief Revision(Nr. Leigh Ratiner) and to preside over the Revision
Committee (Mr. Th. Kronmiller): hard-liners hot .

Option (3) —  the US. requests basic changes,
including, probably, the elimination of production 
controls, a de-emphasis of technology transfer and, 
possibly, the abolition of the Enterprise —  generates 
two sub-options: (a) The Conference accepts a lengthy
process of re-negotiating the Convention; or (b) the 
Conference decides to go ahead without the United 
States; which, according to Koh, would also be the 
consequence if the U.S. chose option (4) and decided 
simply to withdraw from the negotiations.

Between options (3) and (4) it appears more
likely that the U.S. chooses option (3). There is 
no need for the rejection of the Convention as a whole. 
The total rejection of law and order in the oceans 
is not in the spirit of the Administration, nor would 
it serve the U.S. image abroad. With a few minor changes 
in Parts II through X and XII through XIV, and the 
basic reconception of Parts XI, the pertinent Annexes,
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and, to some extent, Part XV, the Convention could 
be made harmless in the eyes of the industry, and 
the U .S. posture would appear constructive rather than destructive.

The question, then, is: Will the Conferencechoose sub-option (a) or (b)?
I am convinced that a re-opening of basic questions 

would break up the Conference. Sub-option (a), in 
my view cannot be considered to be realistic. Bilateral 
pressures, on the part of the U.S. Government, are 
heavy, as shown already by the paralysing effect 
of the announcement of the new U.S. policy. As the 
economic crisis deepens, few developing countries 
will risk U.S. aid and trade for the sake of the 
Convention. Admittedly the process of "revision" 
in the U.S. Administration goes hand in hand with 
"bilateral consultations" apt to re-inforce this point.

If it were decided now to abandon the consensus 
principle early during the resumed session and to 
proceed to voting, it is very likely that the Convention 
would be adopted, even though the losses, already 
now, would be heavy. In the present situation, the 
countries of the EEC and Japan would have no choice 
but to follow the U.S. in voting against adoption. 
The group of 77 is already heavily divided and demora­
lized. Many of them have expressed, privately, serious 
doubts as to the "realism" of going ahead with the 
Convention without the industrialized countries. 
About 30-40 percent of the Group of 77 would oppose, 
already today, the abandoning of the consensus rule 
and the application of the rules of procedure.

On the other hand, all Socialist States and 
China would be in favor. The Socialist States want 
the Convention adopted without amendments. New Zealand, 
Australia, Canada, and ~the Northern Countries (except 
Denmark) would be favorable.

In other words, if it were decided now to proceed 
to voting early during the resumed session; if there 
were strong leadership; and if the period between 
now and the resumption of the session in August were
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utilized for speedy and effective preparatory diplomatic 
activity, the chances for the adoption of the Convention 
would be substantial. If, on the other hand, time
is given for the fruits of the U.S. "bilateral consulta­
tions" to mature, the majority of the seventy-seven
would be lost. This majority would not include a 
hard-core of land-based producers, which will never
accept the elimination of production controls, but 
this group would be too small to get the Convention 
adopted. The Conference would break up in 1982.
II.
The adtoption of the Convention without the USA, 
the EEC, and Japan, is an option seriously considered 
also by Koh. The difference between Koh and the view 
expressed in these pages is one of timing: Koh would
leave all options open until the U.S. reveals its
position, which he assumes to be this year: an assumption 
not likely to come true. This paper urges an immediate 
decision. Decisive action now would seem, in fact,
the only way to induce the U.S. Government to move 
quickly in the direction of options (1) or (2).

The EEC could not afford to stay out long. To 
proceed, outside the U.N. frame, with a "mini-treaty" 
with the U.S. and Japan would not appear to be an
advisable course for the EEC. Seabed mining activities, 
under such a mini-treaty, might be challenged by 
the ICJ as pointed out by Koh in his Press Conference, 
and the EEC could ill afford to offend its Lome Pact 
partners in this gratuitous manner. EEC countries
are presently divided in their attitudes towards 
the Convention: a division which will last as long
as the fate of the Convention is uncertain. Once 
it is clear that the Convention will be ratified, 
the EEC must accede, and it will exercise considerable 
pressure on the USA in this direction. It is in fact 
possible that the USA posture itself will change 
once it recognizes that it cannot prevent the adoption 
of the Convention. The strong posture adopted now 
pays only so long as it appears to reach results.

The adoption of the Convention, with or without 
the USA, is the only way to assure continuity.
It is only upon the adoption of "the Convention 
whether by consensus or by vote -- that the Preparatory
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Commission can be established, which, in a way, is 
5 continuing Commission. In my view, the Commission 
should not be too large, and should be composed only 
of States having signed the Convention and, in a 
second phase, of the first forty having ratified 
the Convention. I imagine the Commission will be
active for a rather prolonged time, and that this
time should be used for a re-conceptualization of
the Authority within the terms of the Convention.
To be functional, the Authority has to adjust Its 
activities to the reality that is emerging in the 
80s, which is very different from the perceptions
of the 70s. This can be done without changing the 
Convention. The Preparatory Commission is the body 
most suited to this task.

If, on the other hand, there is no Convention 
and no Commission, there is no forum for the establish­
ment of a Seabed Authority! A Seabed Authority is 
needed, for a number "of reasons which I discuss in
a separate paper.

It seems advisable to accept the position of 
the Soviet Union and its Socialist allies, that is,
to adopt the Convention without amendments. The introduc­
tion of any changes, ho matter how small, would open 
the sluice gates to a flood of amendments, jeopardizing 
the speedy adoption of the Convention.

Since, undoubtedly, there are many articles
in which changes are desirable, and will become more 
desirable over time, the Conference should agree,
by resolution or as part of the Final Act of the 
Conference, to hold a Review Conference on the whole 
Convention:ten years —  or even five years ~  after 
Its adoption.

Ill.
In conclusion, the course of action here advocated 
consists of the following steps:

1. Decision now to adopt the Convention, with 
or without the US.

2. speedy diplomatic action to assure the adoption 
of the Convention this summer.
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Such action could, most suitably, take the form 
of an informalintersessional meeting in June, getting 
together a group of 20-30 like-minded countries to 
discuss strategy for the resumed session.

3. Proposal that not more than the first three 
weeks of the resumed session be devoted to the resolution 
of the ’’outstanding issues."

4. Proposal that, at the beginning of week 4, 
the consensus principle be abandoned, if necessary, 
and the Convention. without amendments, be put to 
a-voted

3. Proposal that the final week of the resumed 
session be devoted to the elaboration and adoption 
of two resolutions: one establishing the Preparatory 
Commission; the other, providing for a Review Conference 
ten years after the adoption of the Convention.

This course of action, obviously, is not without
risk. The risk, however, is calculated, not reckless: 
There is nothing to lose. Any other course, postponing 
a decision to 1982, is tantamount to certain failure. 
In other words: If we force action now, we may, or
we may not, succeed. If we accept US pressure for
stalling, the cause is lost. We may get a Convention
now. We certainly will not get one irTHL982 or later.



THE DRAFT CONVENTION
by

E l i s a b e t h  Mann Bor gese

Volume I of t he  Ocean  Yea r book  p r e s e n t e d  a d e t a i l e d  a n a l y s i s . ! /  
of  t he  I n f o r m a l  Composi t e  N e g o t i a t i n g  Text  (1CNT, 1977)
w h i ch  r e m a i n s  b a s i c a l l y  v a l i d  t o d a y .  Yet:  how much h a s
h a p p e n e d  to a n d  a r o u n d  t he  e m e r g i n g  new Law of t he  Sea!

The f i r s t  r e v i s i o n  of t he  1CNT w a s  e f f e c t ed  on A p r i l
30,  1978, a t  t h e  e nd  of t he  f i r s t  p a r t  of  t he  S ev e n t h  Sess ion
of the  Co n f e re nc e .  The r e l e v a n t  c h a n g e s  wer e  r e p o r t e d  
in Volume 11 of t he  Ocean  Y e a r b o o k . ^ /

A s econ d  r e v i s i o n  w a s  p u b l i s h e d  on A p r i l  11, 1980,
a f t e r  t he  c o n c l u s i o n  of t he  f i r s t  p a r t  of  t he  Nin th  Ses s i o n ,  
b u t  c o n s e n s u s  w a s  s t i l l  l a c k i n g  on a n u m b e r  of k e y  i s s u e s ,
n o t a b l y  t ho s e  r e l a t i n g  to t he  S e a b e d  A u t h o r i t y .

The s e c o n d  p a r t  of  t he  Ni n th  Ses s i on  ( G e ne v a ,  J u l y
28 -  A ug us t  23, 1980) was  g e n e r a l l y  c o n s i d e r e d  a b r e a k t h r o u g h  
s e s s i o n .  Agreement  w a s  r e a c h e d  on some of  t h e  most  d i f f i c u l t  
p r o b l e m s  on q u e s t i o n s  r e l a t i n g  to t h e  S e a b e d  A u t h o r i t y ,
in w h a t  C h a i r m a n  Engo d e s c r i b e d  a s  a me e t i ng  of h i s  f i r s t  
Commit tee " i n  p e r h a p s  t he  h a p p i e s t  a t m o s p h e r e  e v e r . "
Since i t s  f i r s t  mee t i n g  in C a r a c a s ,  he  c o n t i n u e d ,  " when  
i l l u s i o n  a n d  g r e a t  hope  s t i l l  d o m i n a t e d  e v e r y  t h o u g h t  a n d  
a c t i o n ,  t he  Commit tee h a s  come a l ong  w a y ,  t r a v e r s i n g
d i f f i c u l t ,  somet imes  s t r a n g e  a n d  u n e x p l o r e d  t e r r a i n ;  b u l l i e d  
b y  u n r e l a t e d  i n t e r n a t i o n a l  i n c i d e n t s ;  t e a s e d  b y  p a r a d o x i c a l
r e a l i t i e s ;  t am ed  by  t he  r e a l i z a t i o n  t h a t  non e  c o u l d  impose  
i t s  w i l l  on a n o t h e r ;  s a v e d  b y  t h e  k n o w l e d g e  t h a t ,  i n  t h e
n a t u r e  of t h i n g s ,  t h e r e  i s  a n  u n c o m f o r t a b l e  l imi t  in  t he
scope  of t h a t  w h i ch  c o u l d  be c h a n g e d  a n d ,  f i n a l l y ,  u n i t e d  
in a d o p t i n g  a model  of  r e a c h i n g —out  to t h e  o p p o s i n g  s i d e s  
in a j o i n t  q u e s t  for  u n d e r s t a n d i n g ,  a cco mmo d a t i o n  a n d ,  
yes  c ompr omi se ,  ( i t a l i c s ,  h i s ) ,  i n  a c l e a r  a n d  l^jiequi v oc a l  
r e s p o n s e  to t he  p r e s s i n g  n e e d s  of t h i s  g e n e r a t i o n . "  —

A new r e v i s i o n  w a s  r e l e a s e d  a f t e r  t he  e n d  of t he
Ses s i o n ,  a n d  a l t h o u g h  t h i s  t e x t ,  l i k e  i t s  p r e d e c e s s o r s ,  
s t i l l  i s a " n e g o t i a t i n g , "  not  a " n e g o t i a t e d "  t e x t  — i . e . ,
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it h a s  not  been 
t ex t  — it b e a r s  
wi th  t he  d e s i g n a t i o n

a d o p t i o n  a s  
t i t l e  " D r a f t

t he  o f f i c i a l  
C o n v en t io n "

r e l e g a t e d  to the s u b t i t l e .
f o r m a l i ze d "  b y  

t he  p r o m i s i n g  
" i n f o r m a l  t e x t "

As s t a t e d  in t h e .  E x p l a n a t o r y  Memorandum b y  t h e  P r e s i d e n t  
of t he  Co n fe re n c e ,  3 '  " t h e  P r e s i d e n t  e x p r e s s e s  t he  hope  
t h a t  t h i s  r e v i s i o n  wi l l  be  r e g a r d e d  a s b r i n g i n g  t h e  Con f e r en ce  
to the  f i n a l  s t a g e  of i t s  d e l i b r a t i o n s  a n d  n e g o t i a t i o n s . "

The r e l e v a n t  r e v i s e d  s ec t i o ns  of t he  Dra f t  C on v e n t io n  
t o g e t h e r  wi t h  a s u mm a r y  of t he  p r o c e e d i n g s ,  a r e  r e p r o d u c e d  
on pp  000-000 of t h i s  v o l ume .  Bes i d e s  t h e  a r t i c l e s  on t he  
S e a b e d  A u t h o r i t y ,  t h e y  i n c l u d e  t h e  P r e a m b l e ,  t h e  F i n a l  
C l a u s e s ,  a n d  a new P a r t  XVI on " G e n e r a l  P r o v i s i o n s , "  a 
new A r t i c l e  76,  on t he  d e l i m i t a t i o n  of t he  c o n t i n e n t a l  m a r g i n ,  
and  a new Annex (Annex 11) ,  on t he  e s t a b l i s h m e n t  of 
a Commission on t he  l i m i t s  of  t he  C o n t i n e n t a l  She l f .

B a s i c a l l y ,  t he  c h a n g e s  e f f e c t ed  in t he  s u c c e e d i n g  
r e v i s i o n s ,  f rom t he  1CNT to t he  Dr a f t  C o n v e n t i o n ,  a r e  not  
s u b s t a n t i a l .  Th e r e  a r e  d r a f t i n g  i m p r o ve mn t s  ( a l t h o u g h  
t h e  m a j o r  p a r t  of t he  m a s s i v e  work  of t he  D r a f t i n g  Commit tee 
is not  yet  i n c l u d e d ) ;  t h e r e  a r e  t e c h n i c a l  i mp r o ve me n t s  ( e . g . ,  
in t he  S t a t u t e  of t he  E n t e r p r i s e ) ,  a n d  t h e r e  a r e  some c o n c e p t u a l  
r e f i n e m e n t s  ( e . g ,  on t he  p r o d u c t i o n  l i m i t a t i o n  p r o v i s i o n s ) ,  
b u t  t he  t h r u s t  of t he  whole  r e m a i n s  b a s i c a l l y  u n c h a n g e d :
A document  t h a t  r e f l e c t s ,  a n d  e n h a n c e s ,  t h e  r e v o l u t i o n a r y  
c h a n g e s  of o u r  e r a :  t he  a d v e n t ,  on t he  s cene  of i n t e r n a t i o n a l
r e l a t i o n s ,  of so ma n y  new a c t o r s :  d e v e l o p i n g  c o u n t r i e s
a n d  n o n - S t a t e s ,  l i k e  t he  E u r o p e a n  Communi t i e s  o r  t h e  L i b e r a t i o n  
Movements ;  t he  new ro l e  of  s c i e n c e  a n d  t e c h n o l o g y ;  t he  
g r o w i n g  i mp ac t  of i n d u s t r i a l  c i v i l i z a t i o n  on t h e  e n v i r o n m e n t ;  
t he  t r a n s f o r m a t i o n  of t he  c o n c e p t s  of o w n e r s h i p  a n d  s o v e ­
r e i g n t y ;  t he  t r a n s i t i o n  from a l a i s s e z - f a i r e  sy s t em to one  
of m a n a g e m e n t ;  t he  e me r g en c e  of a new,  s t r u c t u r e d  r e l a t i o n s h i p  
b e t ween  m u l t i n a t i o n a l  c o m p a n i e s  a n d  t h e  i n t e r n a t i o n a l  commu­
n i t y  a n d ,  more b r o a d l y ,  b e t wee n  economics  a n d  p o l i t i c s
in g e n e r a l .

T h a t  t h i s  t r a n s i t i o n  i s  g r o p i n g ,  a n d  t h a t  t he  d ocu men t
i s  m a r r e d  b y  i m p e r f e c t i o n s  a n d  c o n t r a d i c t i o n s ,  goes  w i t h o u t  
s a y i n g .

The b a s i c  d e f ec t s  a s  p o i n t e d  out  in Volume 1 of t he  
Ocean y e a r b o o k  — l a c k  of p r e c i s i o n  in  t he  d e f i n i t i o n  of
b o u n d a r i e s ;  i n i q u i t y  in t h e  d i s t r i b u t i o n  of  o c e a n  s p a c e
a n d  r e s o u r c e s ;  i m b a l a n c e  b e t w e e n  n a t i o n a l  a n d  i n t e r n a t i o n a l
i n t e r e s t s ,  be t ween  n a t i o n a l  r i g h t s  a n d  n a t i o n a l  r e s p o n s i b i l i ­
t i e s ;  b a s i c  m i s c o nc e p t i on s  wi t h  r e g a r d  to t he  m a n a g e m e n t
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s e a b e d  r e s o u r c e s  embod i ed  in a " P a r a l l e l  System t h a t
c a n n o t  p o s s i b l y  f u n c t i o n  t he  w ay  i t  w a s  i n t e n d e d ;  l a c k
of i n s t i t u t i o n a l  i n f r a s t r u c t u r e  in o t h e r  a r e a s  of o ce a n  m a n a g e ­
ment  __a l l  t h e se  d e f ec t s  r e m a i n  in t he  Dra f t  Con v en t io n
j us t  a s  t he y  were  in t he  1CNT.

What h a s  c h a n g e d ,  or  m a t u r e d ,  
i n t e r n a t i o n a l  c ommuni t y  a s  emb o d i ed  
a l l  i n t e r n a t i n a l  c o n f e r e n c e s  e v e r  h e l d :  
t h i s  mammoth effort ,  a n d ,  wi t h  a l i t t l e  
t he  C on v e n t i o n ,  t he  C o n s t i t u t i o n  for  t he

i s  t h e  w i l l  of  t he  
in t h i s  g r e a t e s t  of 

: t he  w i l l  to c o n c l u d e
g i v e - a n d - t a k e ,  compLete 
O c e a n s ,  t h i s  y e a r .

It w a s  t h i s  p o l i t i c a l  w i l l  t h a t  w a s  r e s p o n s i b l e  for 
t he  b r e a k t h r o u g h  on t he  l a s t  of  t he  o u t s t a n d i n g  t h o r n y  
i s s u e s ,  t h a t  isr , t he  v o t i n g  s y s t em in t h e  p o w e r f u l  Cou n c i l  
of th S ea b ed  A u t h o r i t y .

The C ou n c i l ,  i t  w i l l  be  r e m e m b e r e d ,  i s  t h e  e x e c u t i v e  
o r g a n  of t he  A u t h o r i t y ,  h a v i n g  t h e  p ower  to e s t a b l i s h ,
in" co n f o r mi t y  wi t h  t h e  p r o v i s i o n s  of t h e  Co n v e n t i o n  a n d  
t h e  g e n e r a l  p o l i c i e s  e s t a b l i s h e d  b y  t he  As s e mb l y ,  t he  s p e c i f i c  
p o l i c i e s  to be p u r s u e d  b y  t he  A u t h o r i t y  o n ^ a n y  q u e s t i o n  
or  m a t t e r  w i t h i n  t he  compe t ence  of t h e  A u t h o r i t y . —

The Cou n c i l  c o n s i s t s  of 36 member s  e l e c t e d  on t he  
b a s i s  of ( a )  g e o g r a p h i c  r e p r e s e n t a t i o n  ; (  b ) i n t e r e s t  r e p r e s e n t a ­
t i o n ,  t he  two b e i n g  i n t e r w o v e n  a n d  p o l i t i c a l l y  b a l a n c e d
in a most i n t r i c a t e  w a y .

Dev e l o p i n g  c o u n t r i e s ,  o b v i o u s l y ,  w a n t e d  to make  
s u r e  t h a t  t he  s u b s t a n t i a l  m a j o r i t y  t h e y  e n j o y  in t he  Assembl y  — 
b a s e d  on t he  o n e - S t a t e - o n e - v o t e  p r i n c i p l e  — wh i ch  i s  t h e  
s u p r e m e  b o d y  of t he  A u t h o r i t y  b u t  h a s  l i t t l e  d e c i s i o n —m a k i n g  
p ower ,  s h o u l d  be r e f l e c t e d  a l s o  in  t h e  more p o w e r f u l  Co u n c i l .  
They  r e s o l u t e l y  r e j e c t e d  a n y  form of  " w e i g h t i n g "  t h e  v o t e s  
or  of v e t o .  I n d u s t r i a l i z e d  c o u n t r i e s ,  on t he  o t h e r  h a n d ,
w a n t e d  to make  s u r e  t h a t  t h e y  wou l d  not  be o u t v o t e d  on 
q u e s t i o n s  of i n v e s t m e n t s ,  d i s t r i b u t i o n  of p r o f i t s ,  o r  r u l e s  
a n d  r e g u l a t i o n s  r e l a t e d  to s e a b e d  m i n i n g .  The Con f e r en ce
r e m a i n e d  d e a d l o c k e d  on t h i s  i s s u e s  t h r o u g h  y e a r s .

Now a compr omise  h a s  b e e n  r e a c h e d ,  in t he  form 
of a s o - c a l l e d  t h r e e - t i e r s  s y s t em ,  t h a t  i s ,  t h e  i s s u e s  on 
w h i ch  t he  Cou n c i l  may  h a v e  to v o t e ,  a n d  w h i c h  a r e  e n u m e r a t e d ^  
in Ar t i c l e  162 u n d e r  " P o w e r s  a n d  f u n c t i o n s  of t he  Co u n c i l ,  
a n d  p a s s i m  in o t h e r  a r t i c l e s ,  h a v e  b e e n  d i v i d e d  i n t o  t h r e e
c a t e g o r i e s  : 
r e q u i r e s  
c a t e g o r y ,

The f i r s t  c a t e g o r y ,  of 
a t w o - t h i r d s  m a j o r i t y  
more c o n t r o v e r s i a l ,  a n d

l e a s t  c o n t r o v e r s i a l  i s s u e s ,  
for  a d o p t i o n ;  t h e  s econ d  

more c o m p r e h e n s i v e  ( t h e r e



a r e  o n l y  e i g h t  i t ems  l i s t e d  in t he  f i r s t  c a t e g o r y  a s  a g a i n s t  
n i n e t e e n  in t he  s econ d )  r e q u i r e s  a t h r e e - f o u r t h  m a j o r i t y ;  
w h e r e a s  t he  t h i r d  c a t e g o r y ,  a p p a r e n t l y  c o n t a i n i n g  o n l y  
t h r e e  i t ems ,  r e q u i r e s  c o n s e n s u s .  In  r e a l i t y ,  t h e se  t h r e e
i t ems  a r e  m u l t i p l e ,  l i ke  w a r h e a d s  on a m i s s i l e .  The f i r s t  
one  r e f e r s  to t he  power  of t h e  Cou n c i l  to a d o p t ,  on t he
r e c o m m e n d a t i o n s  of t he  Economic P l a n n i n g  Commi ss i on ,  n e c e s s a r y  
a n d  a p p r o p r i a t e  m e a s u r e s  to pro. tec t de\e l o p i n g  p r o d u c e r
c o u n t r i e s  aga i ns - t  a d v e r s e  e f f e c t s  of  s e a b e d  m i n i n g  on t he  
q u a n t i t y ,  o r  the  p r i c e s  ? of  t h e i r  e x p o r t s  of l a n d - b a s e d
m i n e r a l s :  a p r o v i s i o n  of b a s i c  i m p o r t a n c e  to d e v e l o p i n g
c o u n t r i e s .  If now a n y  one of t he  36 member s  of  t he  Counc i l
p o t e n t i a l l y  h a s  a ve t o  on a m e a s u r e  s u g g e s t e d  b y  t he
Economic P l a n n i n g  Commi ss i on ,  i t  may  be d i f f i c u l t  for  d e v e l o p ­
i ng  p r o d u c e r  c o u n t r i e s  to g e t  a n y  c o m p e n s a t o r y  s a t i s f a c t i o n  
at" a l l .  The s econ d  i tem r e q u i r i n g  u n a n i m i t y  c o n c e r n s  t he  
power  of t h e  Cou n c i l  to r ecommend  to t he  As s emb l y  r u l e s ,
r e g u l a t i o n s ,  a n d  p r o c e d u r e s  on e q u i t a b l e  s h a r i n g  of f i n a n c i a l  
a n d  o t h e r  economic  b e n e f i t s  d e r i v e d  from a c t i v i t i e s  i n  t he
Area  a n d ,  on t he  o t h e r  h a n d ,  t he  p a y m e n t s  a n d  c o n t r i b u t i o n s  
to be made  to t he  A u t h o r i t y  b y  S t a t e s  ou t  of t h e i r  r e v e n u e s  
from t he  e x p l o i t a t i o n  of t he  c o n t i n e n t a l  m a r g i n e  b e y o n d
t h e  200-mi l e  l i mi t  of t he  economic  zon e .  In  o t h e r  w o r d s ,  
t he  p o t e n t i a l  ve t o  a p p l i e s  to a l l  r u l e s  a n d  r e g u  a t i o n s
on economic  b e n e f i t  s h a r i n g :  a n o t h e r ,  r a t h e r  i t t e r  p i
to s wa l l ow for  d e v e l o p i n g  c o u n t r i e s .

The t h i r d  i tem in  t h i s  c a t e g o r y ,  f i n a l l y ,  c o n c e r n s
a m e nd me n t s  to p a r t  XI of t he  C o n v e n t i o n .  Th es e ,  l i k e w i s e ,  
r e q u i r e  c o n s e n s u s .

It  s h o u l d  be p o i n t e d  o u t ,  h o w e v e r ,  t h a t  to e q u a t e
t he  c o n s e n s u s  r e q u i r e m e n t  w i t h  a v e t o  p owe r  does  not  do 
j u s t i c e  to t he  l e t t e r  a n d  s p i r i t  of  t h e  C o n v e n t i o n  Co n se n s u s ^  
i s  d e f i n e d - '  a s  " t h e  a b s e n c e  of a n y  f o r ma l  o b j e c t i o n .
It  i s  s t i p u l a t e d ,  f u r t h e r m o r e ,  t h a t  w i t h i n  U  d a ys  °
p r o p o s a l  r e q u i r i n g  c o n s e n s u s ,  t he  P r e s i d e n t  of  t he  Cou n c i l
shou ld  i n f o r m a l l y  a s c e r t a i n  w h e t h e r  t h e r e  w o u l d  be a n y  o b j e c t  

• i he  C o u n c i l  i f  t he  p r o p o s a l  wer e  p u t  to a v o t e .  I f  he
e n c o u n t e r  d i f f i c u l t i e s ,  he  s h a l l  c o n s t i t u t e  a c o n c i l i a t i o n  

commi t t ee ,  of whi ch  he h i m s e l f  s h a l l  be  t he  c h a i r m a n ,  
a n d  t he  c o n c i l i a t i o n  commi t t ee  s h a l l  t r y  to work  out  
f o r m u l a s  t h a t  is a c c e p t a b l e .  I f  i t  f a i l s  to work  out  a compr o ­
mise w i t h i n  U  d a y s ,  it  mus t  r e p o r t  to  t he  Cou n c i l  n e v e r t h e l e s s ,  
a n d  e x p l a i n  t h e  r e a s o n s  for  i t s  f a i l u r e .

C o n s e n s u s  t h u s  u n d e r s t o o d  
out  d u r i n g  t he  n e g o t i a t i o n s  
t h e  ve t o  s y s t em of (Wes te rn )

— a s  one  d e l e g a t e  p o i n t e d  
does  not  r e c a l l  so much 
i n t e r n a t i o n a l  o r g a n i z a t i o n s
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a s  t h e  d e c i s i o n - m a k i n g  p r o c e s s e s  of  t he  communa l  
or  t r i b a l  c o u n c i l s  in m a n y  d e v e l o p i n g  c o u n t r i e s .

m e e t i n gs

One d e l e g a t e  from a d e v e l o p i n g  c o u n t r y  p r a i s e d  t h i s  
i n n o v a t i v e  v o t i n g  scheme a s  a n  a t t e m p t  b y  t h e  i n t e r n a t i o n a l  
communi t y  " t o  l i b e r a t e ,  i t s e l f  from a d o m i n a t i o n  e x e r c i s e d  
o n l y  b y  t he  p o w e r f u l . "  =.

On t he  o t h e r  h a n d ,  t h e  p r o c e s s  i s  l i k e l y  to be  c u m b e r ­
some.  The f e a r  h a s  b ee n  e x p r e s s e d  t h a t ,  to t he  d e g r e e  
to whi ch  t he  Counc i l  i s  u n a b l e  to t a k e  a c t i o n ,  t he  r e a l
d e c i s i o n - m a k i n g  power  wou l d  s h i f t  to t h e  Commiss ions  — 

t he  Economic P l a n r d n g  Commiss ion  a n d  t he  L e g a l  a n d  
T e c h n i c a l  Commi ss i on .  — And s i n c e  t h e s e  a r e  composed
of t e c h n i c a l  e x p e r t s ,  t h i s  s h i f t  c o u l d  s i g n i f y  a s h i f t  f rom
i n t e r n a t i o n a l  d e m o c r a c y  to i n t e r n a t i o n a l  t e c h n o c r a c y  
c e r t a i n l y  a n  u n d e s i r a b l e  d e v e l o p m e n t .  T h e r e  a r e ,  h o w e v e r ,  
o t h e r  a s p e c t s .  The members  of  t h e  Commi ss i ons  a c t  not  
o n l y  a s  t e c h n o c r a t s ,  t h e y  a l s o  a c t  a s  i n d i v i d u a l s , i . e . ,
not  a s  r e p r e s e n t a t i v e s  of t h e i r  S t a t e s .  Th ey  form a s u p r a n a t i o ­
n a l  c o l l e c t i v e ,  l i k e  t h e  Commiss ion in t he  EEC. In  t h e i r  
r e l a t i o n  to t he  Cou n c i l  —  c o r r e s p o n d i n g ,  m u t a t i s  m u t a n d i s , 
to t he  Cou n c i l  of M i n i s t e r s  i n  t he  EEC — a d i a l o g u e  b e t w e e n  
g l o b a l  i n t e r e s t s  a n d  n a t i o n a l  i n t e r e s t s  mi g h t  d e v e l o p ,  r e f l e c t ­
i ng  a n d ,  a t  t he  same t ime,  s t r u c t u r i n g  t h e  e v o l v i n g  p o l i t i c a l  
w o r l d  s i t u a t i o n .

We h a v e  d e a l t  w i t h  t h i s  b r e a k - t h r o u g h  a t  some l e n g t h  
a s  i t  r e p r e s e n t s  a r e a l  i n n o v a t i o n .  How i t  w i l l  w o r k ,  o n l y
t he  f u t u r e  c a n  
to t he  t h e o r y  
in g e n e r a l .

t e l l .  But c e r t a i n l y  i t  i s  a c o n t r i b u t i o n  
of d e c i s i o n - m a k i n g  i n  i n t e r n a t i o n a l  b od i e s

The
i m p o r t a n t . 
made

o t h e r  
They  

in Volume 1
c h a n g e s  in  P a r t  XI a r e  r e l a t i v e l y  l e s s  

do not  b a s i c a l l y  c h a n g e  t he  comment s  
of Ocean  Y e a rb o o k .

The P r e a m b l e  to
of P r e s i d e n t  
i n t o  i t s  f u l l  
t h a t  h a v e  o c c u r r e d  
on t he  Law of t he  
t he  n ee d  for  a 
It  r e c o g n i z e s  
i m p o r t a n c e  of

t h e  C o n v e n t i o n ,  l a r g e l y  t he  wor k  
A m e r a s i n g h e ,  s e t s  t he  new Law of t h e  Sea
h i s t o r i c  c o n t e x t .  I t  n o t e s  t h a t  t he  d e v e l o p m e n t s  

s i nc e  t he  F i r s t  a n d  Second Co n f e r e n c e  
1958 a n d  I960,  h a v e  a c c e n t u a t e d
g e n e r a l l y  a c c e p t a b l e  C on v e n t i o n ,

u n i t y  of o c e a n  s p a c e ;  i t  h i g h l i g h t s  t he  
Reso l u t i on  2749 (XXV) w h i ch  d e c l a r e s

Sea ,  in 
new a n d

t h e  
U. N
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the s e a b e d a n d i t s r e s o u r c e s to be a
of M a n k i n d ; a n d it i n s e r t s t he  ma k i n g
of t he  Sea i n t o t he b r o a d e r U.N. e f f o r t
equ i t a b l e  in t e r n a t  i ona l economic o r d e r .

Common H er i t a ge  
of t he  new Law 
to c r e a t e  a more

on G e n e r a l  
t h a t  wou l d

P r o v i s i o n s  i s  a 
not  f i t  a n y w h e r e

s ma l l  
e l s e .The new sec t i on  

c o l l e c t i o n  of  a r t i c l e s  Ar t i c l e  300,  on Good F a i t h  a n d  Abuse  of R i g h t s ,  w a s  f i r s t  , 
p ro p o s e d  b y  Mexico a n d  t h e n  t a k e n  u p  b y  t he  Uni t ed  S t a t e» .  
A r t i c l e  301,  on p e a c e f u l  u s e s  of  t h e  s e a ,  b a s e d  on a p r o p o s a l  , 
by  Cos ta  Rica a n d  c o - s p o n s o r e d  b y  a n u m b e r  of o t h e r  S t a t e s —1/ 
f i l l s  one  of t h e  m a j o r  l a c u n a e  of  t he  p r e v i o u s  d r a f t s ,  i . e . ,  
t he  l ac k  of a d e f i n i t i o n  of " p e a c e f u l  u s e s "  of o c e a n  s p a c e . A r ­
t i c l e  JUZ on D i sc l o s u r e  of i n f o r m a t i o n  w a s  p r o p o s e d  b y  t he  Uni ­
t ed  S t a t e s —  , A r t i c l e  3 03 , on a r c h e o l o g i c a l  o b j e c t s  o r  o b j e c t s  of 
h i s t o r i c a l  o r i g i n  fo u nd  a t  s e a , i s  m o s t ly  t h e  wo r k  of Greece  a n d  
the  Uni t ed  S t a t e s ,  1 3 /  a n d  A r t i c l e  3 0 / ,  on t he  r e s p o n s i b i l i t y  a n d  
l i a b i l i t y  of d a m a g e s  i s  a l s o  of  U.S.  o r i g i n . 14/

The most  i n t e r e s t i n g  d i s c u s s i o n ,  in t he  c o n t e x t  o ^  j  
G e n e r a l  P r o v i s i o n s ,  c e n t e r e d  on a p r o p o s a l  b y  Chile-.  
The p r o p o s a l ,  t i t l e d  j us  c o g e n s , r e a d

The S t a t e s  p a r t i e s  to t he  p r e s e n t  Co n v e n t i o n  a c c e p t  
a n d  r e c o g n i z e  on b e h a l f  of  t he  i n t e r n a t i o n a l  c ommuni t y  
a s  a whole  t h a t  t h e  p r o v i s i o n  r e l a t i n g  to t he  Common 
H e r i t a g e  of M a n k i n d  se t  out  i n  A r t i c l e  136 is a p e r e m p ­
t o r y  norm of g e n e r a l  i n t e r n a t i o n a l  l aw from w h i ch
no d e r o g a t i o n  i s  p e r m i t t e d  a n d  w h i c h ,  c o n s e q u e n t l y ,  
c a n  be  mo d i f i ed  o n l y  b y  a s u b s e q u e n t  norm of g e n e r a l  
i n t e r n a t i o n a l  l aw h a v i n g  t he  s ame  c h a r a c t e r .

an
new

It w a s  w a r m l y  
i n d i c a t i o n  of  t he  
co n c e p t  by  t he  v a s t

e n d o r s e d  b y  a l l  d e v e l o p i n g  n a t i o n s :  
f u n d a m e n t a l  i m p o r t a n c e  g i v e n  to t h i s  
m a j o r i t y  of t he  i n t e r n a t i o n a l  c ommuni t y

The i n d u s t r i a l i z e d  c o u n t r i e s  sh owed  r e l u c t a n c e .  Even 
a c o u n t r y  l i k e  t he  N e t h e r l a n d s ,  w h i ch  h a s  g i v e n  t he  most  
s t e a d f a s t  s u p p o r t  to t he  c o n c e p t  — e v e n  e x t e n d i n g  i t  to 
o t h e r  a r e a s  s u c h  a s  Ou t e r  Space  —  d i d  not  f i n d  i t  p o s s i b l e  
to s u p o r t  t he  C h i l e a n  p r o p o s a l :  not  for  l a c k  of s y m p a t h y ,  
b u t  b e c a u s e ,  l e g a l l y ,  t he  s i g n a t o r i e s  to a Co n v e n t i o n  (how 
many?  S ix ty?  Sev e n t y? )  a r e  not  c om p e t e n t ,  u n d e r  i n t e r n a t i o n a l  
l a w ,  to d e c l a r e  a norm to be  i u s  c o g e n s , a compe t ence  
r e s e r v e d  to t h e  I n t e r n a t i o n a l  Cour t  of  J u s t i c e .

Th u s  a compr omise  h a d  to b e  f o u nd  to e x p r e s s  t h e  
i d e a  in l e g a l l y  a c c e p t a b l e  t e r m s .same
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The new P a r t  XVII 
a r t i c l e  (Ar t .  311) whi ch  
new Law of t he  Sea a n d  
a g r e e m e n t s ,  p a r a g r a p h  6 of

, on F i n a l  C l a u s e s ,  
d e f i n e s  t he  r e l a t i o n  

o t h e r  c o n v e n t i o n s  a n d  
t h i s  a r t i c l e  r e a d s :

c o n t a i n s  a n  
be t wee n  t he  
i n t e r n a t i o n a l

The S t a t e s  p a r t i e s  to t h i s  C o n v e n t i o n  a g r e e  t h a t  t h e r e  
c a n  be  no amme n dmen t s  to t he  b a s i c  p r i n c i p l e  r e l a t i n g  
to t he  Common H e r i t a g e  of  M a n k i n d  a s  se t  fo r t h  i n  
Ar t i c l e  136, a n d  t h a t  t h e y  s h a l l  not  be  p a r t y  to 
a n y  a g r e e m e n t  in d e r o g a t i o n  t h e r e o f .

Were t he  Co n v e n t i o n  to be  a d o p t e d  b y  c o n s e n s u s ,  
wel l  p r o v i d e  t he  b a s i s  for  t h e  I n t e r n a t i o n a l  Cour t  
to d e c l a r e  t he  b a s i c  p r i n c i p l e  i u s  c o g e n s  a t  a 
In a n y  c a s e ,  t he  c o n c e p t  of t he  Common H e r i t a g e
is h e r e  to s t a y .

t h i s  m i gh t  
of J u s t i c e ,  

l a t e r  t i me ,  
of  M a n k i n d

A g r e a t  d e a l  of work  wen t  i n t o  t he  new p a r t  on F i n a l  
C l a u s e s :  " b o t h  b y  t he  g r o u p  of  l e g a l  e x p e r t s  u n d e r  t he  
c h a i r m a n s h i p  of Jens  E ven s e n  of No r w a y ,  a n d  b y  t he  i n f o r m a l  
P l e n a r y ,  u n d e r  p r e s i d e n t  A m e r a s i n g h e .  T h i s  work  t o u c h e d  
on some of t h e  most  s e n s i t i v e  p o l i t i c a l  p r o b l e m s :  p a r t l y
s t i l l  u n r e s o l v e d .

Th us  A r t i c l e s  305 a n d  307 t ou c h  on t he  q u e s t i o n  of 
p a r t i c i p a t i o n :  What  e n t i t i e s  a r e  q u a l i f i e d  to become s i g n a t o r i e s
to t he  Co n v e n t i o n  a n d  Members  of  t he  T r e a t y  o r g a n i z a t i o n s ?  
Are t h e y ,  a s  h e r e t o f o r e ,  s o v e r e i g n  S t a t e s ,  o r  h a s  t he  t ime 
come for  a c k n o w l e d g i n g  t he  c h a n g i n g  s t r u c t u r e  of  i n t e r n a t i o n a l  
l aw a n d  t he  a d v e n t  of  new a c t o r s  i n  i n t e r n a t i o n a l  r e l a t i o n s ,  
by  a d m i t t i n g  n o n —St a t e  e n t i t i e s  s u c h  a s ,  on t he  one  h a n d ,  
t he  E u r o p e a n  Communi t i e s  a n d ,  on t h e  o t h e r ,  t he  n a t i o n a l  
l i b e r a t i o n  movement s?

The l og i c  for  a d m i t t i n g  b o d i e s  l i k e  t he  EEc i s  r a t h e r  
c o m p e l l i n g ,  a s  set  f o r t h ,  d u r i n g  t h e  Nin th  S es s i o n ,  in
a l e t t e r  from t he  R e p r e s e n t a t i v e  of I t a l y  to t he  P r e s i d e n t  
of t h e  C on fe re n c e .  The member  S t a t e s  of t h e  EEC h a v e
in f ac t  t r a n s f e r r e d  c e r t a i n  c o m p e t e n c e s  to t he  EEC, e s p e c i a l l y  
wi t h  r e g a r d  to t he  m a n a g e m e n t  of  l i v i n g  r e s o u r c e s ,  t he  
p r o t e c t i o n  a n d  p r e s e r v a t i o n  of 
a n d  co mme r c i a l  p o l i cy .  T h us  i t  
h a n d ,  in v i ew of t he  t r a n s f e r  
o c c u r e d  t he  member  S t a t e s  of  t he

to t h i r d  
Communi t y

t h e  m a r i n e  e n v i r o n m e n t ,  
fo l lows t h a t  "on t he  one 
of c o m p e t e n c e s  wh i ch  h a s  

Communi t y  c a n n o t  u n d e r t a k e
e n g a g e m e n t s  
m a t t e r s  o v e r

wi t h  r e s p e c t  
w h i ch  t he

S t a t e s  i n  r e l a t i o n  
h a s  c om p e t en c e .  It

to
i s
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a c c o r d i n g l y  n e c e s s a r y  t h a t  t h e s e  e n g a g e m e n t s  be  u n d e r t a k e n  
by t he  Communi t y ,  a n d  t h i s  r e q u i r e s  t h a t  i t  s h o u l d  become 
a p a r t  of t he  f u t u r e  Co n v e n t i o n  t o g e t h e r  w i t h  i t s  member  
S t a t e s . . . O n  t he  Othe r  h a n d ,  t h e  p a r t i c i p a t i o n  of t he  EEC 
r e s p o n d s  to the  n eed  to g i v e  t h i r d  S t a t e s  wh i ch  r a t i f y
t he  Law of t he  Sea C on v e n t io n  t he  l e g a l  g u a r a n t e e  t h a t
t h e y  h a v e  bef or e  them p a r t n e r s  c a p a b l e  of h o n o u r i n g  in 
t h e i r  r e g a r d  t he  t o t a l i t y  of  t h e  o b l i g a t i o n s  e n v i s a g e d  b y
t he  C o n v e n t i o n . "

In h i s  i n t e r v e n t i o n  in t he  g e n e r a l  d e b a t e , t he  D e l ega t e  
of t h e  N e t h e r l a n d s  f u r t h e r  c l a r i f i e d  t h e  p o s i t i o n  of t he  
EEC b y  s t a t i n g ,  "The  Co n v e n t i o n  mus t  c o n t a i n  a c l a u s e  
p e r m i t t i n g  t he  EEC to become a c o n t r a c t i n g  p a r t y .  The 
Communi ty  i s  r e a d y  to i n c l u d e  in s u c h  a c l a u s e  a g u a r a n t e e
t h a t  i t s  p a r t i c i p a t i o n  in t he  c o n v e n t i o n  w i l l  not  r e s u l t
in a g ro wt h  of r e p r e s e n t a t i o n  in  r e l a t i o n  to t h a t  of  i t s  
member  S t a t e s ,  a n d  t h a t  in d i s p u t e  s e t t l e m e n t  p r o c e d u r e s  
t he  d i v i s i o n  of  r e s p o n s i b i l i t i e s  b e t we e n  t he  EEC a n d  i t s
members  wi l l  not  d e p r i v e  o t h e r  S t a t e s  of a n y  g u a r a n t e e s
c o n t a i n e d  in t he  C o n v e n t i o n .  The EEC p l a n s  to p u r s u e
d i s c u s s i o n s  on t h i s  m a t t e r . "  YU

P e r u ,  on b e h a l f  of  t he  L a t i n  A me r i c a n s ,  ^ ^ t r o d u c e d  
an  i n f o r m a l  p r o p o s a l  s e t t i n g  out  t he  s ame p r i n c i p l e . —

Th er e  i s  a d i f f e r e n c e  b e t w e e n  a n  i n t e r g o v e r n m e n t a l  
o r g a n i z a t i o n  to w h i ch  S t a t e s  h a v e  d e l e g a t e d  c e r t a i n  compe t en c e s  
a n d  r e s p o n s i b i l i t i e s ,  a n d  a n a t i o n a l  l i b e r a t i o n  movement .  
N e v e r t h e l e s s ,  once  t he  p r i n c i p l e  i s  a c c e p t e d  t h a t  n o n - S t a t e  
e n t i t i e s  a r e  a d m i t t e d  on a n  e q u a l  f oo t i ng  wi t h  s o v e r e i g n  
S t a t e s ,  t he  p o l i t i c a l  l og i c  of a d m i t t i n g  l i b e r a t i o n  movement s  
a s  wel l  becomes  i r r e s i s t i b l e .

Th i s  i s s u e  ma k es  s t r a n g e  b e d f e l l o w s :  i t  a l i g n s ,  on
one s i d e ,  t he  EEC wi t h  t he  most  r a d i c a l  e l e me n t s  i n  t he  
d e v e l o p i n g  w o r l d ,  a n d ,  on t he  o t h e r  s i d e ,  t h e  Sovie t  Union 
in i t s  u n t i r i n g  de f en ce  of  t r a d i t i o n a l  i n t e r n a t i o n a l  l a w ,  
a n d  I s r a e l ,  w h i ch  does  not  w a n t  t he  PLO.

In a n y  c a s e ,  t h i s  i s  a d i s c u s s i o n  t h a t  f a r  t r a n s c e n d s  
t he  b o u n d a r i e s  of t he  Law of t h e  Sea .  i t s  outcome w i l l  
h a v e  a s i g n i f i c a n t  i mp ac t  on t he  f u r t h e r  d ev e l o p me n t  of 
i n t e r n a t i o n a l  l aw a n d  of t h e  c on c e p t  of  s o v e r e i g n t y .
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Anot he r  d i f f i c u l t  p ro b l e m — w h i c h ,  h o w e v e r ,  c a n  
now be s o l v e d ,  s i n c e  t he  c om p o s i t i on  a n d  v o t i n g  p r o c e d u r e  
of t h e  A u t h o r i t y ' s  Cou n c i l  h a s  b e e n  f i n a l l y  a g r e e d  on -  
-  i s t he  compo s i t i o n  of t he  f i r s t  C o u n c i l  in  t h e  h y p o t h e t i c a l
c a s e  v e r y  l i k e l y  to m a t e r i a l i z e  — t h a t  t he  d i s t r i b u t i o n
of r e q u i r e d  r a t i f i c a t i o n s  i s  s u c h  a s  not  to p e r m i t  t he  compos i ­
t ion  of t he  Cou n c i l  a c c o r d i n g  to t he  h i g h l y  compl ex  p r e s c r i p ­
t i o n s  of  Ar t i c l e  l 6 l .  The f o r m u l a  p r o v i s i o n a l l y  a d o p t e d ,  
a n d  s t i l l  u n d e r  d i s c u s s i o n  , i s  t h a t  " t h e  f i r s t  Cou n c i l  s h a l l  
be  c o n s t i t u t e d  in a m a n n e r  c o n s i s t e n t  w i t h  t he  p u r p o s e
of Ar t i c l e  161 i f  t he  p r o v i s i o n s  of  t h a t  a r t i c l e  c a n n o t  be  
s t r i c t l y  a p p l i e d . "  T h i s  l e a v e s  some f l e x i b i l i t y ,  for  a n  
i n t e r i m  p e r i o d .  Hi s t o ry  w i l l  t a k e  c a r e  of t h e  r e s t .

Othe r  a r t i c l e s  i n  t h i s  P a r t  — p r o h i b i t i n g  r e s e r v a t i o n s  
a n d  e x c e p t i o n s  a n d  d e f i n i n g  t he  k i n d  of d e c l a r a t i o n s  a n d  
s t a t e m e n t s  t h a t  may  be  mad e  b y  S t a t e s  s i g n i n g ,  r a t i f y i n g  
o r  a c c e d i n g  to t h e  C on v e n t io n  — a r e  f oo t no t ed  w i t h  c a v e a t s ,  
r e c a l l i n g  t h a t  t h e y  a r e  b a s e d  on c e r t a i n  a s s u m p t i o n s  w h i c h  
may or  may  not  m a t e r i a l i z e .

A compr omise  h a s  b e e n  r e a c h e d  on A r t i c l e  76,  t he  d e l i m i t a t i o n  
of t he  c o n t i n e n t a l  m a r g i n .  I t  i s  c o m p o u n d e d  of " I r i s h  ( t h e  
g eo mo r p h i c  c r i t e r i o n ) ,  " R u s s i a n  ( t h e  d i s t a n c e  c r i t e r i o n )
a n d  p o l i t i c a l  ( t h e  a m b i g u i t i e s )  i n g r e d i e n t s .  The d e f i n i t i o n
of t he  c o n t i n e n t a l  m a r g i n  o f f e r s  s e r v e r a l  a l t e r n a t i v e s :  
b o u n d a r i e s  c o u l d  be  d r a w n  i n  a n u m b e r  of w a y s ,  u s i n g  
t he  same c r i t e r i a ,  a f a c t  d e m o n s t r a t e d  b y  Sovie t  c a r t o g r a p h e r s  
l a s t  y e a r  a n d  c o n f i r m e d  b y  IOC. IS.'

Th i s  made  i t  n e c e s s a r y  to e s t a b l i s h  a B o u n d a r y  Commis­
s i on ,  a s  p r o p o s e d  b y  t h e  D e l e g a t i o n  of C a n a d a ,  to s u p e r v i s e  
a n d  a d v i s e  on t he  d r a w i n g  of  b o u n d a r i e s  on t he  seabed:^/ 
a n  i mmense l y  c o s t l y  a n d  s u r r e a l i s t i c  e n d e a v o r .  How, a n d  
a t  w h a t  c os t ,  t he  Commiss ion w i l l  f u l f i l  i t s  t a s k  r e m a i n s  
to be  s e e n .  What  i s  of  i mm e d i a t e  i n t e r e s t ,  h o w e v e r ,  i s  
t he  m a n n e r  of e s t a b l i s h m e n t  of  t he  Commi ss i on ,  a s  i t  r e p r e s e n t s  
one of  t he  few i n s t i t u t i o n a l  p r o v i s i o n s  c o n t a i n e d  in t he  
t he  C on v e n t io n  — a p a r t ,  o b v i o u s l y ,  f rom t he  S e a b e d  A u t h o r i t y  
a n d  t he  T r i b u n a l .

The Commi ss i on ,  d e s c r i b e d  in  Annex  11 of  t he  Co n v en t i o n ,  
wi l l  c o n s i s t  of  21 me mb e r s ,  e l e c t e d  b y  a m e e t i ng  of S t a t e s  
P a r t i e s ,  c o n v e n e d  b y  t he  S e c r e t a r y - G e n e r a l  a t  t he  U.N.  
h e a d q u a r t e r s ,  from a l i s t  of  c a n d i d a t e s  p r e p a r e d  b y  t he
Sec re t a r y —Gen e r a  1 on t h e  b a s i s  of n o m i n a t i o n s  b y  S t a t e s ,  
a c t i n g  t h r o u g h  r e g i o n a l  c a u c u s e s .  The 21 members  of
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t h e  o t h e r  o ce a n  s p a c e  i n s t i t u t i o n  ( b e s i d e s  the S e a b e d  A u t h o r i t y )  
i . e . ,  t he  I n t e r n a t i o n a l  T r i b u n a l  for  t he  Law of t he  Sea ,  
a r e  e l e c t e d  in a s i m i l a r  w a y .

It i s r e m a r k a b l e ,  i n c i d e n t a l l y ,  how m a n y  of t h e  
o ce a n  s p a c e  i n s t i t u t i o n s  p r o p o s e d  in  t h i s  d r a f t  a r e  composed  
of members  who ac t  a s  i n d i v i d u a l s ,  not  a s  r e p r e s e n t a t i v e s  
of S t a t e s :  More t h a n  in a n y  o t h e r  U.N.  i n s t i t u t i o n .

The me e t i ng  of S t a t es  p a r t i e s  t h u s  h a s  a l r e a d y  s e v e r a l  
f u n c t i o n s :  t he  e l e c t i o n  of t he  T r i b u n a l  a n d  t he  e l e c t i o n
of t he  Commi ss i on .  A d d i t i o n a l  r e s p o n s i b i l i t i e s  a c c r u e  to 
it i n  c o n n e c t i o n  wi t h  Amendment s  to t he  C on v e n t io n  a n d  
t he  Review of P a r t  XI.

The Meet i ng  of S t a t e s  P a r t i e s  c o u l d ,  in  t i me ,  e v o l v e  
a s  t h e  b a s i s  of t h a t  " i n t e g r a t i v e  m a c h i n e r y "  t h a t  i s  n e e d e d  
in a n y  c a s e  if t he  a w a r e n e s s  t h a t  " t h e  p ro b l e m s  of  o c e a n  
s p a c e  a r e  c l o s e l y  i n t e r r e l a t e d  a n d  n ee d  to be  c o n s i d e r e d  
a s  a whole"  — ' i s  to be  t r a n s l a t e d  i n t o  i n s t i t u t i o n a l  a r r a n g e ­
me n t s .  A g a i n ,  t he  EEC comes to m i n d .  The r o l e  of i t s  Assembl y  
is not  too d i f f e r e n t .

The f i n a l  i tem in o u r  l i s t  of  d oc u m e n t s  from t h e  Nin th  
Sess ion  is  not  p a r t  of  t h e  C o n v e n t i o n  i t s e l f .  I t  i s  t h e  
d r a f t  for a s e p a r a t e  r e s o l u t i o n ,  t he  f i n a l  a c t  of t he  g r e a t  
Con f e r en ce :  t he  e s t a b l i s h m e n t  of a P r e p a r a t o r y  Commiss ion
__a n  i n t e r i m  p i ece  of " i n t e g r a t i v e  m a c h i n e r y  to ma e
t he  n e c e s s a r y  a r r a n g e m e n t s  for  t he  i m p l e m e n t a t i o n  of t he  
i n s t i t u t i o n a l  a s p e c t s  of t h e  Co n v e n t i o n  so t h a t  t he  i n s t i t u t i o n s  
i t  c r e a t e s  — t he  Assembl y  a n d  t he  Counc i l  of t he  S ea b ed  
A u t h o r i t y ,  t he  Ente r p r i s e  t he  I n t e r n a t i o n a l  T r i b u n a l  t o r  
t he  Law of t he  Sea a n d ,  now,  t he  B o u n d a r y  Commiss ion 
— s h o u l d  be  e s t a b l i s h e d  a n d  c a n  f u n c t i o n  a s  soon a s  t he  
Con v en t io n  comes in t o  fo rce ,  u p o n  t he  d e p o s i t i o n  o t e 
s i x t i e t h  i n s t r u m e n t  of r a t i f i c a t i o n .

The Draf t  w a s  p r e p a r e d  b y  t he  P r e s i d e n t .  Af ter  an  
i n i t i a l ,  f a v o r a b l e ,  r e c e p t i o n  b y  t he  P l e n a r y ,  i t  i s  ye t  
to u n d e r g o  a d e t a i l e d  e x a m i n a t i o n  a t  t he  Te n t h  Ses s i o n .

The f i r s t  q u e s t i o n  
of t h i s  Commi ss i on .  The 
be t he  s i g n a t o r i e s  of t he  
c o n s i d e r e d  a n  a l t e r n a t i v e .

t h a t  a r i s e s  i s  t he  m e mb e r s h i p  
D r a f t  s u g g e s t s  t h a t  t h e y  s h o u l d  

C o n v e n t i o n .  P r e l i m i n a r y  d i s c u s s i o n s  
Some c o u n t r i e s  ma y  not  be  a b l e
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to s i gn  t h e  Co n v en t io n  i m m e d i a t e l y ,  due  to i n t e r n a l  c o n s t i t u ­
t i o n a l  r e q u i r e m e n t s .  But s i n c e  m e m b e r s h i p  in t he  Commiss ion
s h o u l d  b e ,  i n i t i a l l y ,  a s  wide  a s  p o s s i b l e ,  i t  mi gh t  be
p r e f e r a b l e  to admi t  a l l  s i g n a t o r i e s ,  not  of t he  C on v e n t io n
b u t  of t he  F i n a l  Act of t he  C o n f e r e n c e .  To e n c o u r a g e  r a t i f i ­
c a t i o n ,  it  mi g h t  be s t i p u l a t e d  t h a t ,  a t  a s econ d  moment ,
m e mb e r s h i p  c o u l d  be r e s t r i c t e d  to t h e  f i r s t  f i f t y  S t a t es
h a v i n g  r a t i f i e d  t he  Co n v e n t i o n .

The s e c on d  q u e s t i o n  c o n c e r n s  t he  s t r u c t u r e  of t he
Commiss ion:  Th i s  mi g h t  be s i m p l e ,  w i t h  t he  cho i ce  of a
C h a i r m a n ,  t he  e s t a b l i s h m e n t  of s u bc o m m i t t e e s ,  t he  a d o p t i o n  
of r u l e s  a n d  r e g u l a t i o n s ,  l ef t  to t he  b o d y  i t s e l f ,  once
it is c o n s t i t u t e d ;  or  it  mi gh t  be  more e l a b o r a t e ,  i n c l u d i n g  
a d e s c r i p t i o n ,  i n  t he  e s t a b l i s h i n g  r e s o l u t i o n ,  of  a n  e x e c u t i v e  
commi t t ee ,  i t s  c o m p o s i t i on ,  m a n n e r  of  e l e c t i o n ,  v o t i n g  p r o c e ­
d u r e ,  e t c .

The t h i r d  q u e s t i o n  c o n c e r n s  t he  compe t en ce  of t he  
Commission — a n d  t h i s  w i l l  d e p e n d  p a r t l y  on t he  l e n g t h
of t ime for  whi ch  i t  i s  e x p e c t e d  to f u n c t i o n .  Some f l e x i b i l i t y
in i t s  f u n c t i o n s  a n d  p o w e r s ,  a s  i n d i c a t e d  in p a r a g r a p h
8 of t he  Dra f t  — "The  Commiss ion ma y  d e a l  w i t h  a n y  o t h e r
m a t t e r  f a l l i n g  w i t h i n  i t s  s p h e r e  of  a c t i o n . . . "  i s  t h e r e f o r e  
h i g h l y  d e s i r a b l e .

Which t a k e s  us  to t h e  c o n c l u s i v e ,  n e c e s s a r i l y  s p e c u l a t i v e ,  
p a r t  of t he se  comment s .

In g e n e r a l ,  t he  w o r l d - w i d e  o p t i mi s m a t  t he  e n d  of 
t he  Nin th  Sess ion  a p p e a r e d  j u s t i f i e d .  All  m a j o r  i s s u e s  t h a t  
h a d  d e f i e d  t he  s k i l l s  a n d  w i l l s  of  t he  d i p l o m a t s  for  y e a r s ,  
h a d  b ee n  s o l v e d .  Only  fou r  i s s u e s  r e m a i n e d  to be s e t t l e d :  
t he  q u e s t i o n  of  p a r t i c i p a t i o n  in  t he  C o n v e n t i o n ;  t he  q u e s t i o n  
of t h e  d e l i m i t a t i o n  b e t wee n  S t a t e s  w i t h  a d j a c e n t  or  o p p o s i t e  
c o a s t s  a n d  t h e  s e t t l e m e n t  of  d i s p u t e s  t h e r e o n ;  a n  A mer i can  
p r o p o s a l  for  a p r o v i s i o n  r e g a r d i n g  p r e p a r a t o r y  i n v e s t m e n t  
p r o t e c t i o n ;  a n d  d e t a i l s  c o n c e r n i n g  t he  
T r u e ,  t he  f i r s t  of  t h e se  i s s u e s  i s

p r e p a r a t o r y  Commiss ion ,  
p o l i t i c a l l y  e x p l o s i v e ;

t he  s econ d  mi ght  e l u d e  c o n s e n s u s ,  a n d  r e q u i r e  t he  i n t r o d u c t i o n  
of fo rmal  a me nd me n t s  a n d  v o t i n g ;  t he  t h i r d  r e p r e s e n t s  
a v e r y  l imi t ed  p ro b l em,  a n d  t he  f o u r t h  p r e s e n t s  no u n s u r m o u n t -

< f.j.

a b l e p b s t a c l e s . Given a c o n t i n u a t i o n  of t he  p o l i t i c a l  w i l l
m a n i f e s t e d  d u r i n g  t he  Nin th  S e s s io n ,  t he  mo n u m e n t a l  work  
c ou l d  b~e t e r m i n a t e d  s u c c e s s f u l l y  in one  b r i e f  s e s s i o n .  With 
t he  D r a f t i n g  Commit tee  p u r s u i n g  i t s  work  a t  i t s  p r e s e n t  
a c c e l e r a t e d  p a c e ,  t he  C o n v e n t i o n  c o u l d  h a v e  b ee n  o p e n e d
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for  S i g n a t u r e  in C a r a c a s  l a t e  in 1981 o r  e a r l y  in 1981.
Three f a c t o r s ,  h ow e v e r ,  i n t e r v e n e d  a n d  c a s t  a p a l l

of  u n c e r t a i n t y  on t he  f o r t h co mi n g  d e v e l o p m e n t s .
The i i r s t  is t h e  s u d d e n  a n d  u n e x p e c t e d  d e a t h  of

p r e s i d e n t  A m e r a s i n g h e .  The Co n f e r e n c e  wi l l  u n d o u b t e d l y
miss  h i s  d i p l o m a t i c  g e n i u s ,  h i s  a b i l i t y  to c u t  G o r d i a n  
k no t s :  w h a t  is e v e n  w o r s e ,  h o w e v e r ,  i s  t h a t  h i s  d i s a p p e a r a n c e
is b o u n d  to open  t he  door  to p r o c e d u r a l  w r a n g l i n g s  for
h i s  s u c c e s s i o n ,  a n d  v a l u a b l e  t ime rnay be l o s t .  I t  i s  i n d e e d  
u n l i k e l y ,  at  t h i s  w r i t i n g ,  t h a t  t h e  work  c a n  be  c o m p l e t e d ,  
a s  p l a n n e d ,  in t he  S p r i n g ,  1981, S es s i on .

The second  f a c t o r  i s  t he  c h a n g e  in t he  A d m i n i s t r a t i o n ,  
a n d  in t he  p o l i t i c a l  mood of  t h e  USA. I m m e d i a t e l y  a f t e r  
t he  I n a u g u r a t i o n ,  a s c a t h i n g  a r t i c l e  a p p e a r e d  in t he  Wal l  
S t ree t  J o u r n a l , u n d e r  t he  u n f l a t t e r i n g ,  t i t l e ,  " T h i r d  W o r l d ' s 
Sea P a c t  T a k e s  U.S.  for  a R i d e . "  —  It  c o n d emn s  t he  Law 
of t h e  Sea n e g o t i a t i o n s  a s  s h e e r  f o l l y  a n d  s e l l - o u t  a n d  
c u l m i n a t e s  in t he  q u e s t i o n :  How i s  i t  p o s s i b l e  t h a t  s u c h  
a r a d i c a l  document  a s  t he  Dr a f t  C o n v e n t i o n  may  soon be
s i g n e d  b y  t he  U.S. ?  "Some h a v e  a r g u e d  r a t h e r  p e r s u a s i v e l y , "  
t he  a r t i c l e  s u g g e s t s ,  " t h a t  t he  U.S.  wou l d  be b e t t e r  off  
s c u t t l i n g  t he  t r e a t y  a s  it s t a n d s  a n d  e x p l o i t i n g  t he  s e a b e d  
in a g r e e m e n t  wi t h  o t h e r  m i n i n g  n a t i o n s  ( C o n g r e s s  r e c e n t l y  
p a s s e d  l e g i s l a t i o n  p e r m i t t i n g  t h i s . )  rM i n i - t r e a t i e s ’r c o u l d  
t he n  be n e g o t i a t e d  wi t h  o t h e r  n a t i o n s  to e n s u r e  t h a t  i m p o r t a n t  
s t r a i t s  r e m a i n  o p e n . "

It i s  an  omi nous  piece ,
The t h i r d  f a c t o r ,  a p t  to r e - i n f o r c e  t h e  Wal l  S t r ee t  

J o u r n a l  r e a s o n i n g ,  i s  t he  o f f i c i a l  r e c o g n i t i o n  of t h e  f a c t , 
u n m e n t i o n a b l e  u n t i l  now ( b u t  m e n t i o ne d  in Ocean  Y ea rb o o k ,  
Vol.  1 )23/ that  t h e r e  a r e  n o d u l e  d e p o s i t s  in a r e a s  u n d e r  
n a t i o n a l  j u r i s d i c t i o n  w h i ch  may  be  e x p l o i t e d  u n d e r  b i l a t e r a l  
a r r a n g e m e n t s  b y - p a s s i n g  t he  S ea b e d   ̂ A u t h o r i t y .  As t he  
Government  of Ch i l e  r e c e n t l y  a n n o u n c e d  ¿ A ^ n e  of t he  l a r g e s t  
c om m e r c i a l l y  e x p l o i t a b l e  n o d u l e  d e p o s i t s  h a s  b ee n  d i s c o v e r e d  
in t he  o f f s h o r e  of t he  J u a n  F e r n a n d e z  A r c h i p e l a g o ,  u n d e r  
C h i l e a n  s o v e r e i g n t y .  The Gove r nmen t  of 
for  co mme r c i a l  e x p l o i t a t i o n  of  t h i s  w e a l t h

one of t het i o n ,  in c o o p e r a t i o n  wi t h  
h a v e  t he  t e c h n o l o g y  a n d  t he  c a p i t a l .  2 5 /

Ch i l e  i s  p r e p a r i n g  
u n d e r  i t s  j u r i s d i c -  
m u l t i n a t i o n a l s  who
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A n u m b e r  of s c e n a r i o s  c o u l d  be c o n c e i v e d  for  t he  Ten t h  
Ses s i on .  One i s ,  t h a t  t he  US w i l l  a s k  for  f u n d a m e n t a l  c h a n g e s
in the  l e x t .  It co u l d  not  h op e ,  h o w e v e r ,  t h a t  t h e se  wou l d
be a c c e p t e d ,  or  e ven  c o n s i d e r e d ,  a t  t h i s  l a t e  s t a g e .  Af te r
t we l ve  y e a r s  ol l a b o r  ( s i n c e  t he  e s t a b l i s h m e n t  of t he  " S e a b e d
Commit tee)  t he  Draf t  C on v e n t io n  is  w h a t  i t  i s .  To " u n r a v e l "  
t he  " p a c k a g e "  would  c l e a r l y  s i g n i f y  t he  f a i l u r e  of  t he  
Con f e r e n c e .  U.S.  d e m a n d s  for  b a s i c  c h a n g e s  wou l d  me r e l y  
be a p r e - a n n o u n c e m e n t  of r e f u s a l  to s i g n .

U.S. u n w i l l i n g n e s s  to s i g n  m i gh t  h a v e  s e r i e s  r e p e r c u s ­
s i on s  in Wes tern  Europe  a n d  J a p a n .

In s p i t e  of t h i s ,  a n d  c o n s i d e r i n g  t he  e n o r mo u s  i n v e s t m e n t  
in UNCLoS; c o n s i d e r i n g  t h a t  more t h a n  t he  C on v e n t i o n ,
t he  c r e d i b i l i t y  of t he  Uni ted  Na t i o n s  a n d  of m u l t i l a t e r a l
d i p l o m a c y  in g e n e r a l  a r e  a t  s t a k e ;  a n d  c o n s i d e r i n g ,  l a s t  
not l e a s t ,  t h a t  t h e r e  j_s g e n e r a l  a g r e e m e n t  on most  p a r t s  
of t he  C o n v e n t i o n ,  a n d  t h e r e  i s  t h e  w i d e - s p r e a d  c o n v i c t i o n  
t h a t  o r d e r  in t he  o c e a n s  i s  b e t t e r  t h a n  c h a o s  in t h e  o c e a n  

it i s  l i k e l y  i n d e e d  t h a t  f i f t y  S t a t e s  w i l l  b e  f o u n d ,  among 
t he  o v e r  150, who w i l l  s i g n  t h e  C o n v e n t i o n .  It  ma y  not
be a s  j o y o u s ,  a s  t r i u m p h a l  a n  a c t  a s  w a s  a s s u m e d  in 
t he  e u p h o r y  a t  t he  e n d  of t he  Ni n th  S es s i o n ,  b u t  i t  w i l l  
h a p p e n :  a n d  t he  M a r i ne  Revo l u t i on  w i l l  move i n t o  a new
p h a s e .  A f i r s t  p i ece  of m a c h i n e r y  — t h e  P r e p a r a t o r y  Commis­
s i on  — w i l l  be in p l a c e .  The Dr a f t  C o n v e n t i o n ,  c o l o s s a l  
t es t  imony to t he  c o l l e c t i v e  w i l l  of  o u r  e r a  in t r a n s i t i o n , 
wi l l  be  t he  new Law — w h e t h e r  r a t i f i e d  a c c o r d i n g  to t r a d i t i o ­
n a l  r u l e s  or  no t .  Act ion wi l l  t e n d  to be more d e c e n t r a l i z e d  
t h a n  i t  h a s  been  d u r i n g  t h e  p a s t  d e c a d e s ,  when  i t  w a s
focus ed  r a t h e r  d r a m a t i c a l l y  on t h e  Law of t he  Sea Co n fe re n c e .  
Reg i ona l  d e v e l o p m e n t ,  c o o r d i n a t e d ,  i n i t i a l l y ,  b y  UNEP' s  
Reg i ona l  Seas  P r o g r a mm e  26_/ [ s l i k e l y  to p l a y  a n  i m p o r t a n t
ro l e ;  t he  d ev e l o p me n t  of  n a t i o n a l  l e g i s l a t i o n ,  a n d  i t s  h a r m o n i ­
z a t i o n  wi t h  t he  new Law of  t he  Sea ,  r a t i f i e d  or  n o t ,  w i l l
go on a p a c e ,  e n g e n d e r i n g  a f e e d - b a c k  r e l a t i o n s h i p  b e t wee n  n a t i o n a l  a n a  i n t e r n a t i o n a l  d e v e l o p m e n t .  The U.N.  a g e n c i e s  
e n g a g e d  in m a r i n e  a c t i v i t i e s  i n  one  w a y  o r  a n o t h e r  (FAO, 
COFI/FAO; 10C/UNESC0,  1MCO, UNEP, WMO, ILO, UNCTAD,
IAEA) w i l l  t r y  to r a l l y ,  to r e s t r u c t u r e ,  to  s t r e n g t h e n  t h e i r  
o p e r a t i o n a l  c a p a b i l i t i e s ,  to r e s p o n d  to t he  n e e d s  c r e a t e d
by  t he  new Law of t h e  Sea ,  w h e t h e r  de f a c t o  or  de j u r e ;
a n d  s c i e n c e  a n d  t e c h n o l o g y  w i l l  p r o c e e d ,  a n d  c h a n g e  t h e  
p e r c e p t i o n s  of i n t e r e s t s .  H i s t o r y ,  a n d  
t he  C on v e n t io n  in t h e  l i g h t  of  p r a c t i c a l  
c a r e  of t he  r e s t .

i n t e r p r e t a t i o n  
n e e d s ,  wi l l

of
t a k e
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