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Introduction

This paper w ill d iscuss the problem s of a future Seabed Regime 

and M achinery as to the exploration , development and exploitation 

o f  the O cean ’ s mineral re so u rce s  from  the point o f view o f the author 

who is  a resea rch  engineer with a firm , which is  going to take part 

in the ocean mining b u s in ess .

Consequently this paper w ill not d iscu ss the indistinct specification  

o f  the outer limit o f the continental sh elf. The e lastic  elements 

"exp lo itab ility " and "ad jacen cy" (1 ) in the Continental Shelf Con

vention are attached to thé em erged land (2 ) and that means, there 

is  a lim it-a lbeit d ifficu lt to sp ec ify . But nobody w ill seriously  doubt 

anym ore that there is  a national and an international zone o f the 

seabed . -  Only the problem s of the international seabed-zone (3) 

are  sub ject o f this paper - in so fa r  as the m ineral re so u rce s  are 

con cern ed . The paper w ill start with some own recommendations
. i •

fo r  an international law -arrangem ent concern ing  the Seabed Regimeo o o
and M ach inery ; before  this background the follow ing proposals w ill 

be d iscu ssed :

The Am erican Draft T reaty  (4)

B oucliez’ s Draft T reaty  (1LA) (5)

The United Kingdom P rop osa ls  (6)

The F rench  P rop osa ls  (7)

The M ann-B orgesc Draft T reaty  (8 )

. . . . . .  The Danzig Draft T reaty  (9 ) ... ..
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D iscu ssin g  the lex fcrenda of ocean mining one should not forg et 

that a le x  lata exists (10). In ord er  to give a con trast to the 

fo llow in g  paragraphs, some prin cip les o f lex  lata shall be

m entioned. ............  ................... •........ -................ .......  — .................. • • . - •

T he deep sea is  governed by the 1958 Geneva Convention on the 

High S eas . This means that the prin cip le  o f the freedom  o f the high 

sea s  (A rt. 2) applies as a basic legal prin cip le  not only to the high 

sea s  but also to the seabed itse lf.

O nly few  authors (11) think of the seabed as a vacuum iu r is , the 

m ajority  how ever is  against this opinion (12). On the other hand 

there seem s to be universal agreement at present that one basic 

elem ent o f the freedom  of the high, sea s : The exclusion  o f national 

occu pation  o r  appropriation (13) applies also to the seabed. An other 

elem ent, how ever, accord ing to which everybody may exploit what

e v e r  r e so u rce s  and w hereever he finds them in a manner at his 

d is c re t io n , does not lend itse lf easily  to future deepsea mining.

T h is  lib era l concept may be tolerated as a starting position  fo r  

few  y e a rs  ahead when there w ill be , but negligeablc activ ities in 

the deep sea a rea . H ow ever, growing utilisation  o f the seabed in 

con n ection  with grow ing in terests o f Nations to secu re  rights in 

the said  area w ill lead undoubtedly to seriou s shortcom ings and 

eventually  to a state o f anarchy (14). As the present fram ew ork 

o f  international law contains too many loop h oles, more elaborate 

ru les  a re  needed. -------------  -------  - ------------ - ------ -----------
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T hese ru les  could p oss ib ly  arise  autom atically among the different 

u s e rs  o f  the high sea and the seabed. A para llel could be drawn 

from  gen era l prin cip les o f Mining Law (15) which w ere developed 

fo r  example in the middle of the List century in the Californian 

gold ru sh  among the competing m iners. This law growing p rocess  

was fo r c e d  by reason  and not by an authority (16).

A nother p oss ib le  approach could be that the community o f Nations 

develop s the n ecessa ry  ru le s , to be confirm ed in an international . 

trea ty . P rop osa ls  fo r  such regim es show a great variety  o f concepts 

many o f  which arc c le a r ly  guided by national in terests only, it is  

d ifficu lt  to say how many of the repetitive  statements saying that 

this part o f our globe should be regarded  as the common heritage 

of mankind, can be taken as lip se rv ice  o r  as constructional 

p o lit ica l proposals tow ards an international solution .

B e fore  a new regime w ill be established we are living with the 

le x  la ta .
I

M eanwhile how ever, there are some elem ents, influencing the 

lega l developm ent:

a ) "U nder the present freedom  of the sea -reg im e , seabed

a ctiv ities  could only be protected  in the re la tiv e ly  less  e ffe c 

tive manner in which the uses o f the high seas arc genera lly
j -fitp ro te cte d , on the basis o f nationality and '^or\flag. The 

absen ce  o f spatial delimination c r ite r ia  o f the sphere o f action 

of each  protecting State, might bring about confusion , con flict, 

perhaps anarchy" (17).
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b) If there is no international solution , in terested  nations may 

tend to regional agreements with sp ecia l ru les on the basis 

o f the freedom  o f the high seas in o rd er  to p rotect their ocean 

mining operations.

c)  The idea o f common heritage c f  mankind, which is an expression  

o f the freedom  o f the high seas and not an alternative thesis (18) 

has to be seen be fore  the background o f the econom ical develop

ment o f the "haves" and the "h a v e -n o ts " . The developing 

countries want to take part in the ocean  mining either in an 

active  or  in a passive r o le .

If you look at the members o f the United Nations G eneral 

— - A ssem bly, the intentions o f the developing countries  are a 

v e ry  important fa ctor  in the legal developm ent.

T h is  little  excursion  into the lex  lata shows how urgend it is , 

to set up an international solution at the e a r lie s t  p oss ib le  

tim e.

"T h e development o f international ru les and regulations should 

take p la ce  before  the inevitable c lash  between national 

in terests  o ccu red . Delay in that re sp e ct  could only com plicate 

m atters. Some form o f international m achinery would be a 

p ra ct ica l n ecessity  if  con flict was to be avoided and o rd e r ly  

developm ent ensured" (19).
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Recommendations for  the international Regime o f Ocean Mining

A . P rin cip les

------ 1. The international Regime for  the sea bed must be arranged

in a manner as to promote the technical and econom ical 

development o f ocean mining and to secu re  equal rights 

fo r  the p a rc ip ita tors .

2 . The Regime therefore  must guarantee

a) equal admission o f all con tractors with technical and 

financial capabilities fo r  ocean mining, independant 

from  their national o r ig in ;

. . b) to all countries the p oss ib ility  o f active participitation  

in ocean miningo  . •

c )  c lea r  and safe rights fo r  ocean mining, e sp ec ia lly  

the protection  fo r  exclusive exploration and ex 

ploitation rights against violation by com petitions”

d) the c lea r  s e paration of national and international 

seabeds by means o f c lea r  boundary cr ite r io n s  ;

e ) the protection  of investments against depropriations 

and other high-handed m easures o f nations or  

international organisations ;

the protection of investm ents, which have been made 

before  new international regulations became e ffe ctiv e .
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f )  the exemption of the companies from uneconomical 

burdens , esp ecia lly  from  too high contributions ;

g ) the lice n se e 's  right to d ispose o f the production

as mined on the seabed, including unbehindered 

transportation ; -

h) an ob jective  arbitration system against tre sp a sse rs ;

i)  a suitable arrangement between the mineral 

groups and other groups concerned as those o f 

scien tific  resea rch  (20), fish ing, navigations and 

pollution ;

j )  the effectiven ess o f the n ecessa ry  institutions.

n
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B . The Regime

1 . Scope o f the Regime

a) The Regime may be restr ic ted  exclu sive ly  on the 

exploration  and exploitation o f raw m inerals, including 

h y d roca rb on s , which are  on and underneath the seabed.

b) The international regulation must be re s tr ic te d  to the 

extent which is  n ecessa ry  fo r  the protection  o f the 

rights o f the international community and fo r  w arran

ting equal rights to all p a rtie s . Within this international 

fram ework it should also be p oss ib le  to p ractice  national 

ju risd iction .

2 .  Subjects o f the Regime

Not only States but also operators  should be subjects o f 

■ the international Regime and capable fo r  activ ities  of 

their own. j. . . . .

3 . System of licensing

a) One should get licen ses  fo r  two types o f mining rights:

Cl) the right o f exploration

(2 ) the right o f exploitation

b) In the exploration  phase 2 steps should be distinguised

(1 ) the exploration  on big s ca le o f certa in  ocean d istr icts  

with resp ect to the ex istence o f deposits (1 . step)

(2 ) the detailed investigation o f d isco v e re d  o r  assumed 

deposits with regard  to their p oss ib le  pro fit (2 . step).
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c )  Tlie exploration should he fre e  in the f ir s t  as w ell as 

in the second step ; that is to say, it should not be 

sub ject to licensing but be allowed without the granting 

of an exploration  perm it. F or both exploration  steps it 

might prove  n ecessa ry  how ever, to establish  a form al 

duty o f registration  with the m achinery, in o rd er  to set 

up a con tro l system fo r  the protection  o f other u sers  

of the sea  and of avoiding pollution. If such duties are 

p rov id ed , the m achinery may r e je c t  a p ro je c t  only in 

certa in , c le a r ly  lim ited ca s e s , e .g .  i f  the p ro je c t  

v io la tes the rights o f others o r  if  the ru les  o f the 

international regim e fo r  ocean mining are  hurt.

d) During the 2 . step o f exploration  the con tra ctors  should 

have the chance to get a strengthened and safe legal 

position  by calling fo r  an exploration x^ermit. This ex 

p loration  permit should

a )  grant an exclusive right on exx>loration;

(2 ) apply to an exactly  limited area with 

a certa in  maximum s iz e ;

(3 ) be restr ic ted  to a fixed period  o f tim e;

(4 ) provide a certa in  duty fo r  activ ity , w hich , if  not 

fu lfilled , w ill lead to the cancellation  o f the 

perm it;

(5 ) involve the payment o f a contribution accord in g

to the s ize  o f the a rea . The contribution should be 

in proportion  to the exploration co s t  and should r is e  

with the length o f the permits p er iod ;

19



-  9 -

(6 ) contain details for the protection  o f other ocean 

u sers  and fo r  p o llu tion -con tro ll.

e ) If more than one applicant asks fo r  an exploration 

permit fo r  the same area , the perm it, as a ru le , should 

be granted on a " f ir s t  com e, f ir s t  served " b a s is .

In this procedure  due regard  should be given to invest- 

' meats and exploration  work done already by one o f the 

competing applicants ; in evaluation o f the investments 

the length o f the exploration  period  can be taken into 

account. ' ' .................  ...

f) The exploitation, which can include at the same time 

also the milling at the spot, necessitates a con cession  

in any case. It only can be granted on the prem ises of 

a d iscov ery .

The conditions fo r  granting are as fo llow s :

(1 ) If there is  only one operator o r  one State 

resp ectiv e ly  applying fo r  the rights ov er  a c e r 

tain a rea , the perm it can only be re fu sed , if the 

applicant fa ils  to fu lfil certa in  international 

prem ises as to his technical and financial 

e ffic ien cy  and if he is not w illing to fo llow  the 

conditions o f the m achinery.

(2 ) If severa l applications fo r  granting exploitation 

licen ses  are demanded for  the same area in a certain  

period  of time, the present (resp ectiv e ly  the form er) 

owner o f the exploration permit has p r io r ity  in
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com petition with all other applicants. If no appli

cant fu lfills  this prem ise, the p r io r ity  o f the firs t  

application o r  reg istra tion  re sp e ct iv e ly  w ill he 

d e c is iv e , except with the reserv a tion  o f para- 

................ graph (II, B 3 e ) . ......—...... ...................  ~ ...........

g) The exploitation licen se  must be re s tr ic te d  to a fixed 

period  o f tim e. A fter this p eriod  the lice n se  owner can,

. if he w ish es, keep a part, say 50 % o f  the lice n se . The 

r e s t  must be submitted to the public as a "return  con 

c e s s io n " . By correspond ing  custom s in granting return 

con cess ion s  it might be p oss ib le  to counteract the danger 

that mining licen ses o f one con tra ctor  o r  o f only a few 

___: ....... countries crow d e x ce ss iv e ly  in certa in  p la ce s .

4 .  . Obli ga llons and conditions

a) The M achinery has to r e s tr ic t  its e lf  those obligations 

and conditions to mining lice n se s , which are  form ally 

provided  fo r  in the future code o f international mining 

r ig h ts .

b) The code o f international mining rights should only include 

such obligations and cond itions, which serv e  fo r  the 

protection  o f navigation, investigation  and marine surrounding, 

including living r e s o u r c e s .

5 . R oyalties and licen sing  fees

a) The p r in cip les  should aim at the prom otion and encouragement 

of ocean mining. The international taxes must be restr ic ted  to
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such an amount that ocean mining, which su ffers  from  

. a high investment r isk , w ill not become uneconom ical.

h) The follow ing cr ite r ia  should be observed  when fixing 

• the ta x e s :

(1) F ee  fo r  granting mining licen ses  as a contribution fo r  

coverin g  the administration costs  connected  to the 

granting act;

(2 ) Fee fo r  the granted s ize  o f seabed a rea , calcu lated 

by square kilom eters (field  tax)

(3 ) Fee on the mined raw mineral (E xploitation  tax)

c )  The incom e accumulated from  the taxes must be used

fo r  coverin g  the running costs  o f the M achinery  until their

financing is  guaranteed without calling fo r  contributions
........ ........  r

o f  the member cou n tries . A suplus o f incom e, if  air/-,

must be used accord ing to the common heritage prin cip le

so that developing countries w ill r e ce iv e  an equivalent

share o f  p ro fit ; at the same time the S ta tes , engaged in

ocean mining should try  to help those States becom ing

active members in ocean mining as soon  as p o ss ib le .

P roced u re  o f the M achinery

1. Particip itation  o f O perators

It must be safeguarded that the individual op era tors

a) may bring matters be fore  the Ocean Tribunal like 

all other sub jects o f the Regim e;
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b) have the p oss ib ility  to send representatives to the 

• bodies o f the M achinery .

General structure o f the M achinery

The M achinery which is to be c la ss ified  as an in ter

national econom ic organ isation , should con sist o f :

a) The Ocean A ssem bly , in which all member States are 

represen ted ,sh a ll e le ct  the members o f the Ocean 

Council and the Ocean Tribunal, shall d iscuss all 

matters o f the M achinery and shall give recommendations

' but it should have no pow er to make decision s against 

nations o r  o p e r a to r s ;

b) the Ocean C ou n cil, which con sists  o f a limited number 

ob  member S tates, is  the leg isla tive  body; it has to e lect 

the members o f the O cean A gency; the laws o r  decision si
o f the O cean Council may be can celled  by the Ocean 

T ribun al;

c )  The O cean Agency should con sist o f independent in ter-

' national o ff ic e r s  and should conclude its decision s fre e

of national d ire ction s . It has adm inistrative functions, 

inter alia to grant mining lice n se s ; it is  resp on sib le  to 

the O cean T ribunal;

d ) The Ocean Tribunal should have the right to con trol the 

mining standards; it should be competent fo r  actions o f in 

validation against particu lar d ecis ion s and fo r  complaints 

concern ing restitu tion s . The Court should be open to 

nations as w ell ¿is to o p e ra to rs .

/13



~  13 -

e ) The Ocoan A dvisory Committee con s ists  o f ocean

mining op era tors ; the Committee shall have the p oss ib ility  

to discuss and to' give consultative p rop osa ls  on general 

matters o f ocean mining o f principal im portance, before 

being set up by the Ocean C ouncil.

Personnel com position o f the B od ies

a) The com position o f the d ecis iv e  bodies must prim arily 

garantee their functional e ffe c t iv e n e ss .

b) In the bodies 'there must be a balanced representation  

o f the industrial and o f the developing cou n tries , as

_ .. w ell as o f the land- and shelflocked  cou n tr ies .

c )  The voting procedure should be based on the princip le 

o f equal votes (1 country = 1 vote ), and. no State should 

rece ive  specia l p r iv ileges  as fo r  instance the priv ilege 

o f veto .
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II

P ro p o sa ls  for  an Ocean Regimp and M achinery

To en su re  conservation , development and national use o f all ocean 

r e s o u r c e s ,  e sp ecia lly  o f the mineral resou rces  o f the seabed, it is  

n e c e s s a r y  to fix  general standards fo r  the exploration and exploitation 

o f m in era ls , in o rd er  to avoid p ossib le  con flicts  between com petitors 

in p a rticu la r  areas and between different u sers  o f the sea .

As outlined in the introduction the existing draft proposa ls  will be 

studied accord in g  to what p rin cip les they suggest fo r  Ocean M ining.

S p ec ia l in terest is  given to the system o f licen sin g , the roya lties  

and the functions o f the M achinery (21). . .

A . P r in c ip le s  o f  the Regime

1 . Common Heritage o f Mankind - -

The general status o f the seabed and it ’ s m ineral re so u rce s  

is  designated in terms of "the common heritage o f mankind" (22) 

o r  " fo r  the benefit and in the in terest o f all cou n tries" (23 ). 

T hese term s, how ever, are v ery  vague and p re c ise  only in so 

fa r  as they include the princip le  o f nonappropriation, which is 

e x p re s s ly  supported in most p rop osa ls , e .g .  in the Center 

D raft, A rt. 11, A 2 " . . .  not subject to national appropriation 

by claim  o f sovereignty , by means o f use o r  occupation , o r  

by any other m eans".
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The prin cip le  o f non-appropriation  of the seabed docs not 

exclude that "th ere  shall be fre e  a cce ss  to all areas o f the 

seabed" (24-).

Having a consensus of the above mentioned p rin cip les , one 

should not forget that only the "w ea lth ", rea lized  fo r  the 

benefit of mankind through production from  the seabed is  a 

benefit fo r  the mankind. This production , how ever, requ ires 

an enormous amount o f cap ita l, which w ill not be invested 

without a legal stability o r  a guarantee against u n certa in ties .
I »

2 . R ealisation  o f the Regime

B efore  a Regime might be re a lise d , it must be acceptable to 

a great m ajority o f Nations (25) and must fu lfil the requirem ents 

o f econom ic e ffic ien cy  and international equity (26). In prin cip le  

there is  an agreem ent that the Regime shall be established by 

an international trea ty , setting out basic prin cip les  (27) o r  

providing already very  detailed regulations (28).

A  treaty , setting out basic princip les only seems not to be 

v e ry  helpful to find a lega l stability , exploring and exploiting 

the seabed. Some basic  p rin cip les  have been w idely accepted 

at the United Nations (29), but the most important ones ( e .g .  w here 

are  the limits o f the seabed? Who is allow ed to exp lore  and ex

ploit the seabed?) are fa r away from  an agreem ent. T h erefore  

it  should be supported that the rea lisa tion  o f the Regime requ ires 

a treaty  with very  detailed reg u la tion s . This procedure has

/16



-  16 -

in ter alia three advantages: f ir s t ly , ev ery  p a rtie , joining 

the treaty, knows exactly what are the cond itions, rentals 

and p oss ib ilities  fo r  ocean m ining; secon d ly  a lega l stability 

com es into ex isten ce ; th irdly, ev ery  State sees  the p ossib le  

advantages and disadvantages o f the d ifferent future Regim es, 

b y  setting out the detailed regu la tion s.

Taking into account the present situation o f international 

d iscu ss ion s , it is  likely  to take a long time until a Regime 

might be established ; th erefore  it should be em phasized, to 

concentrate on an interim solu tion . ...—  ----------- ----------- - -

3 . S cop e o f the Regime

The Regime should apply to an exactly  defined a rea . It does 

.not a ffect the lega l status o f the superjacen t w aters o f the high 

seas o r  the a ir space above those w a te rs ; this is  a consensus 

o f  some proposa ls (30 ), and one o f the p r in c ip le s , accepted by 

the UN General A ssem bly (31 ).

The Center D raft, how ever, p rov id es  a Regime fo r  the Ocean 

Space that means, seabed, superjacent w aters and the atm osphere 

above it (A rt. I ll, 1). Consequently such a Regime w ill be 

m ore com plicated and has le ss  chances to be accepted , because 

it  em braces all ocean  re so u rce s  -  and all their problem s too .

The problem s oi areas o f specia l rights are  not subject to 

this paper, th ere fore  N ixon 's trusteesh ip  zone o r  IL A 's  areas 

o f  specia l rights (32 ), can ’ t be d iscu ssed  h e re . :
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4» M inorai R esources

The Regime should em brace all m ineral re so u rce s  o f the 

seabed (33), but not m inerals re cov ered  from  the actual 

w aters o f the sea (34-). The Center Draft (A rt. Ill (5 ) on the 

other hand provides a Regime fo r  the natural r e so u rce s , in 

cluding minerals and other nonliving re so u rce s  o f the seabed, 

as w ell als liv ing  re so u rce s  in the ocean sp a ce .

In princip le it is un iversa lly  accepted to establish  a Regime, 

handling the exploration and exploitation o f the seabed1 s mine

ra l r e so u rce s . * -..... .....

5 . S u b jects of the Regime

It is  proposed that subjects o f the Regime are States (35), 

M ember States (36) ord  A ssociated  M em bers (37) o f the 

T reaty  and " . . .  a Contracting P arty  or  group of Contracting 

P arties  or natural o r  ju r id ica l p erson s under its o r  their 

authority o r  sponsorsh ip" (3 3 ).

M ost proposals p re fer  the State as sub ject of the Regime, in 

o rd e r  to have him inter alia liable fo r  damage, caused by the 

State him self or by the S tate ’ s su b licen see . In the Nixon 

D raft (39) the Authorizing o r  Sponsoring P arty  has to ce rt ify  

thé op era tor 's  financial and technical com petence. This idea 

seem s not to be very  u sefu l. Which State w ill c e r t ify  to its own 

op era tor , not to have the technical com petence? It might be 

that the liability fo r  damage w ill prevent a m isuse.
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-  But there is  also another idea o f having States as licen sees  

and operators as su b licen sees . The State, resp on sib le  fo r  

paying the n ecessa ry  fees  and roya lties  to the M achinery, 

has the chance to vary  the fees  and taxes, taken from  the 

op era tor , in ord er  to support him.

R eferrin g  to the authors suggestion (40) the M achinery 

should grant licen ses  d ire ct ly  to "private  or  public op era tors , 

including States them selves, in so fa r  as the latter v/ere 

and remained d irect operators  in the finan cia l, industrial, 

com m ercial, scien tific  and technical fie ld s "  (4D* It could 

be that States secu re  mining rights o v e r  la rge  a rea s , which 

a re  granted in turn to su b licen sees . The author agrees with 

A rran gio-R u iz  (42), seeing to follow ing dangers o f such a 

system :

i )  "reduce the e ffic ien cy  o f the con tro l o f the agency 

ov er  the lice n se e s "  ;

i i )  " le t  in by the window the idea o f  national appropriation ;

H i) substitute a distribution o f lice n se s  on a "national" o r

- • geographical "basis  . . . fo r  the idea . . .  o f a distribution 

of licen ses  based on econom ic and technical evaluations 

made by the agency in the in terest o f the best utilization 

of S ea-bed  re so u rce s  fo r  the benefit o f a l l" .

In other w ords, subjects o f the Regime shall be op erators 

o r  States -  if they are op erators -  as individuals o r  grou p s; 

but it  must be guaranteed that the M ach in erie ’ s regu latory  

and administrative fictions reach  d ire c t ly  the operating subjects
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System of L icensing 

6 . 1 .  Nature, o f L icen ces

The ILA Draft (A rt. VII) suggests an exclu sive  right fo r  

b locks reg is te red , while the English P rop osa ls  (§ 9) 

d iffe rs  between non exclusive prospecting licen ces  

(fo r  la rge  a rea s) and exclusive development licen ces  

(fo r  small a reas , but including the production ). The area , 

getting the licen ce  fo r , is a b lock , the s ize  o f which 

depends on the kind o f m ineral, geo log ica l and econ o

mical fa cto rs  (§ 8 a ).

The French P roposa l follow ing the same idea advocates 

an interesting c la ss ifica tion :

non exclu sive  fir s t  type lice n ce  (mining requ ires  

mobile  equipment, e .g .  dredging manganese nodules) 

and an exclu sive  second type licen ce  (mining requ ires 

fixed  in sta lla tion s , e .g .  fo r  hydrocarbon s) (§ 1 b ).

-  The second type licen ce  - given exclu siv ly  to S tates- 

w ill be converted  to sublicenses granted to the 

Company by the States as prosp ectin g  lice n ce , 

which might be converted  (in the ca se  o f an econom ic 

d isco v e ry ) into an exploitation licen ce  (§ III f ) .

The idea o f c la ss ifica tion  by the kind o f producing equip

ment is  pretty sim ilar to the proposed  ca teg ories  o f mine

ra ls  (43) and may be supported . But the author doesn 't 

agree  that a fir s t  type licen se  should be non exclu sive .
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Interest should be given to the explorationw ork which 

is  as well n ecessa ry  fo r  manganese nodules as fo r  

h y d rocarbon es. In so fa r , the F rench  P rop osa l should 

be amended as to sepcra te  the f ir s t  type lice n ce  into a 

non exclusive prospection  lice n ce  and into an exclusive 

exploration lice n se .

The Nixon Draft prov id es all exploration  and exploitation 

operations to be licen sed  (A rt. 13).

There shall be n on -exclu siv e ex p loration licen ces  (not 

restr ic ted  to area , valid ity  o f two y e a rs ) and exclusive 

exploitation l i cenc e s , which shall sp ec ify  the minerals 

o r  ca tegories  o f m inerals and the p re c is e  area to which 

it applies (A rt. 15).

An interesting point o f the Nixon Dr alt (44) shall be 

mentioned. Deep drillin g  fo r  exploration  and exploitation 

requ ires a licen se  and deep drillin g  fo r  other purposes 

needs only a perm it. The idea o f this c la ss ifica tion  should 

be supported but it causes problem s, to seperate exactly  

mineral and scien tific  explorations (45 ).

The authors suggestion of a l^ 1 step exploration -phase 

'.and the exploitation-phase (as outlined in § 1 B (3 ) o f 

this paper) is  not supported e x p ress is  verb is  (46).

6 .2 .  A llocation  o f U c cn ccs  and Areas

T here seems to be some kind o f a consensus that an 

international authority allots lice n ce s  to States or
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Sponsor P arties , which them selves may g ive sub

lice n ce s  to o p e ra to rs .

The Relationship between the authority and States or  

Sponsor P arties is  regulated on the basis o f the Conven

tion and international law, between States o r  Sponsor 

P arties  and O perators on the municipal law basis in 

a ccord an ce  with the Convention (47 ).

States o r  Sponsor P arties shall c e r t ify  the op era tor 's  

financial and technical com petence and shall requ ire  

the operator to conform  to the ru le s , p rov is ion s and 

p roced u res  specified  under the terms o f licen se  (48 ).

States or  S ponsor P atties  apply fo r  b locks avaible (49), 

which w ill autom atically be allotted , i f  there is  only one 

b id . F o r  the case  o f more claim s fo r  the same b lock , 

the bidding system is supported by sev era l drafts (50), 

w hile others (51) re fu se  the bidding-system , suggesting 

the attempt o f am icable agreem ent o r  even by random 

com puter se lection .

i
The equal allocation  to all States is  one o f the most

d ifficu lt p rob lem s. The reason  is o f  p o litica l nature -

the d ifferen ces  between "haves" and "lia v cs -n ot" and

the fe a r , ocean mining w ill enlarge the econom ic

d iffe re n ce s . But what system  grants equal allocation

as w ell as the most e fficien t development o f ocean re so u rce s ?

Is it  the "qu ota -sy stem ", which grants ev ery  State a
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certain  percentage of the seabed? This system  has some 

uncertainties:

i )  the best p laces with mineral re so u rce s  w ill be taken 

by the industrial States -  the developing countries 

have not the technical capability o f exploration  w ork,

i i )  what is  the key-m easure to find the area -percen tage 

0 / every  State?

The bidding-system , how ever, cannot grant an equal 

a llocation , the highest bidder gets the a llocation . This 

S3'stem should be refused  and it seems totfnore reasonable 

to grant licen ses  on the f ir s t -c o m e , f ir s t  seved ba sis .

This prin cip le  would encourage the exploration  w ork .

O f cou rse , the developing countries could nothing more 

than to share in the b en efits , deriving from  the exploitation 

o f the seabed re s o u r ce s . But the sharing o f benefits 

can also take the form  o f technical a ss istan ce , in order 

to spread know-how, training and knowledge o f ocean 

mining (52). .................-

T here is  no system , fre e  o f disadvantages and one should 

con s id er , which one o ffe rs  the best com prom ise.

N ecessa rily  a limitation on acquisition o f la rge  blocks 

o f  the seabed has to be guaranteed by the treaty , otherw ise 

there might be a great land rush to acquire r igh ts . The 

treaty  should not lend encouragement to those, who 

may be mainly interested in control o f m ineral re se rv e s  

fo r  speculative reasons (53 ).
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In ord er to avoid this "reserv a tion  o f b lock s" the 

licen ses  should be limited by time (54-) and hard 

-  but reasonable - w ork rcquirements (55), which 

com pose p rin cip ia lly  by (i)  a certa in  amount o f money, .... 

spend fo r  w ork p er b lock  and year and (i i )  by a time 

relinquishment o f the b lo c k s . F urtherm ore a density- 

lim itation-system  should be crea ted , with the aim, that 

one State may only claim  one b lock  p er "sp e c ia l a re a " .

Another point, connected with the a llocation  o f licen ces  

is  the general descrip tion  o f the w ork to be done and the 

equipment and methods to be used , that means the detailed 

. ... _ information o f authority and State Sponsoring Party (56).

7 . R elation ship o f th e d ifferent U se r s  o f th e S cab  ed

There is  a general consensus that exploration  and exploitation 

should not "resu lt in any unjustifiable in terferen ce  with other 

activ ities  in the marine environm ent" (57 ). F ixed  installations 

are  allow ed, but s tr ic t ly  regulated (58) the liv ing re so u rce s , 

the marine environment, life  and prop erty  are  to he protected 

(5 9 ). S cien tific  re se a rch  shall be encouraged and in terference 

with it shall be prevented.

The consensus .includes the knowledge that it is  im possible to 

abviate every  in terferen ce  with other u sers  o r  uses o f the 

seabed .
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8 . L iab ility  fo r  Damage

Subjects o f the Regime (as outlined in paragraph II 13 5 o f this 

paper) "sh a ll bear international resp on sib ility  fo r  national 

activ ities  (60) in the seabed and shall be liab le  fo r  any and 

all damages (6 l ) .  The operator and his authorizing or  

sponsoring party shall secu re  reim bursem ent o f clean -up 

and restoration  costs  o f damage to marine and land environment 

o r  fo r  rem edying damages to other u sers  o f the seabed (62).
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B . M ach inery

* There is  a great variety  o f view s as to the p oss ib le  pu rp oses, 

structure and pow ers o f an international M achinery - if  they 

accept a M achinery at a ll. Of cou rse  there is  the lex lata (63) 

an the p ossib ility  o f a "non-institutionalizcd  international 

legal R egim e"; "the latter p rov id es" a number o f agreed ru les 

concerning the exploitation o f the seabed . . . without creating 

a s p e c ific  Agency fo r  their enforcem ent" (64)- Bettini conies 

to the resu lt that such a system doesn ’ t guarantee a lega l stabi

lity and th erefore  doesn ’ t encourage private investments in 

ocean mining. This is  not the plcice to d iscuss the p ossib le  

advantages of such a system , because the problem s o f a 

M ach inery  shall be studied.

1 . General S tructure ,

It has been p rop osed , to establish an international 

registry"-systern, in o rd er  to reg is te r  claim s with exclu sive  

mining rights in a sp ecia l a rea . Such a system is  the loosest 

form o f "granting l ic e n s e s " , which grants the active part 

of ocean mining to the industrialized States - the developing 

countries share o f the ben efits . But on the other hand, there 

are two advantages:

i) the system  lies a chance o f soon realisation  

ii) the ocean mining w ill be developed fo r  the benefit of 

mankind under international ru les and there w ill be a 

• protection  o f other u sers  o f the high seas and o f the 

ocean-environm ent itse lf.

The IL A -D raft (A rt. V) p roposes such a system , providing 

••• three bodies with already separated functions, the
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International Registration Agency (adm inistrative function, 

registration  of cla im s), the International Supei.wi sorgy

Agency__(supervision  o f the implementation o f international

mining regulations) and the Ocean F lo or  Tribunal (settlem ent 

o f d isputes). •

Within the organisation o f a licen ce -g iv in g  authority, how ever, 

it is  more com plicated to sep cra tc  functions, but we find e .g .  

in the B ritish (§ 6) and French P rop osa l (§ 11 B (b) the same 

idea that technical people shall mainly influence the lice n ce - 

giving and supervising a ct iv it ie s ; fo r  the settlement of disputes 

specia l arrangements are p rov id ed .

The N ixon-M achinery is much m ore com p lica ted . Within the 

agreed , international ru les the M achinery  has leg is la tive , 

executive and jurid ica l fu n ction s. The Nixon D raft provides 

the establishement o f an International S eabed R esou rce  Authority, 

with three principal organs:

The Assembly (A rt. 34 - 35 ; com posed o f all Contracting 

P a rtie s ; functions inter a lia : approval o f budget, making 

recommendations to the Council o r  Contracting P arties).

The Council (A rt. 36 - 33; com posed o f twenty four Contreicting 

Pari ;ics , six o f which are the most industrial advanced Con

tracting P arties (Appendix F ); the cou n cil is  the most im por

tant body fo r  decision-m aking, including three Com m issions: 

the Rules and Recommended P ractices  Com m ission, an 

Operations Commission and an International Boundary  R eview 

Com m ission).
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The Tribunal (A rt. 46 ~ 60 ; not only Contracting P arties (65) 

but also operators (A rt. 54- (2 ) ) may bring matters before 

the Tribunal.

The organisation o f the Commissions is  v ery  important, because 

they con sist o f five  to nine m embers, "who shall have suitable 

qualifications and experience in seabed re so u rce s  management, 

ocean s c ie n c e s , maritime safety, ocean and marine engineering, 

mining and mineral technology and p ra ct ise s "  (A rt. 43 (1 ) )• 

H ere the decision s are made by experts and not by p o lit ic ia n s .

F or the Ocean Mining the O perations Commission w ill be 

the most important one because it has the executive pow er.

Inter alia the comm ission issu es licen ces  fo r  seabed mineral 

exploration and exploitation (A rt. 44 , 2 (a) ), sup erv ises 

the operations o f licen ces  (A rt. 44, 2 (b) ) and con trols  the 

co llection  o f international fees  and other form s o f payment 

(A rt. 44 , 2 ( c ) ) .

The most ch aracteristic  point o f N ixon's M achinery is :  

one o f the most important functions -  to grant licen ses  - 

w ill be ca rried  out by a small Commission o f ex p erts . The 

licen se  - giving will be a technical and not a po litica l action . 

This system , how ever, lias only chances o f rea lisa tion  if 

the Council crea tes  "ru les and p ra c t ice s "  o f such a detailed 

nature that the Operations Commission has no " r e a l"  freedom  

o f d ec is ion . Consequently the b lock s, which re ce iv e  more 

than one bid, have to be allotted by the system o f the highest bid,

- .  - 2 7 -
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o r  a po litica l body, perhaps the C ouncil, has to decide this ca se  

and grant the lice n se s .

Furtherm ore there is  the problem  of voting. The on e-S ta te ,

on e -vote  prin cip le  in the Council causes many prob lem s. It ..... ..

should be taken into account to invent a v o tin g -sys tern, in 

w hich the "p ow er" o f a vote depends on some econom ic c r ite r ia . 

This system  is  well known to international law ; the most 

typ ica l example is  the International Bank fo r  R econstruction  

and Developm ent.

A s prin cip le  the voting pow er in the M achinery should be 

o f  that kind to ensure the highest e ffic ien cy  in seabed ad

m inistration and development (66).

A  M achinery , Laving w ord-w ide resp on sib ilities  and being 

som e kind o f industriell and com m ercial op era tor , concerned 

with the exploration and exploitation of the seabed and even 

the ocean  space "would have to be o f enormous s ize  and would, 

th e re fo re , present serious problem s in carry in g  out its tasks"

(6 7 ).

Such  a system has been suggested in the Center Draft.

It p rov id es  a com plete M achinery fo r  adm inistrative, lega l, 

d isp u te -settlin g , technical planning and re se a rch  activ ities . 

T h ere fo re  the M achinery is  a manifold structure and has the 

fo llow in g  bod ies :

The M aritime Commission  (A rt. VIII; seventeen members, 

f iv e  o f  which rep resen t the most advanced states in ocean - 

sp a ce  tech nology ; Commission is authorized to c a r ry  out
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functions of the Regim e, to regu la te , su p erv ise , amend, 

revoke and en force  lice n se s ; it is  responsable to the 

M aritime Assem bly).

The Maritime A ssem bly (A rt. IX ; shall con sist o f  four 

cham bers c f  eighty one delegates each ; f ir s t  Assem bly 

e lected  by the United Nations G eneral A ssem bly ; 

functions inter a lia : to determine ru les fo r  issu ing 

lice n ce s .

The M aritime Planning Agency (A rt. X ; shall be com posed 

o f  econom ists, scien tists , adm inistrators and other exp erts ; 

functions inter a lia : to prepare plans to maximize exploitation 

o f  nonliving ocean r e so u rce s , to red istribu te  revenue 

accru eing  from fe e s , roya lties  o r  gran ts).

The M aritime S ecre ta r iats (A rt. XI; adm inistrative functions).

R egional Arrangements (A rt. XII; regional organizations . 

shall govern matters o f exclu sive ly  reg iona l ch a ra cter).

The M aritime Court (A rt. XIII; com posed o f eleven judges 

fo r  settling disputes).

The idea o f such a M achinery is  ideal and the re so u rce s  o f the 

ocean space would re a lly  be exploited fo r  the benefit o f mankind 

But the system seems to be u n rea lis tic ; who would secu re  the 

n e ce ssa ry  capital investment and die techn ical staff? Who 

would guide ocean resea rch  and technical development? 

Furtherm ore the M achinery would have a marine m onopoly; 

there would be no fre e  com petition, which is the stimulating 

element fo r  ocean mining developm ent.
i
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2 . Tasks and limits

General, p rin cip les  of tasks and limits o f  the M achinery 

are to be found in the Center (68) and Nixon Draft (69); 

the detailed ru les and recommended p ra ctises  shall be 

developed by the M achinery itse lf, on the b a s is .o f the above 

mentioned p r in cip les .

The author doesn ’ t agree com pletely with this id ea .

There are some ru les , how ever, which should be p re c is e ly  

fixed  by the establishment o f the M achinery :

a) p rotection  o f investment made p r io r  to the coming into 

fo r c e  o f the Convention (Nixon D raft, A rt. 73),

b) le v e l, basis and procedu res fo r  determining fees  

and oilier form s of payments,

c )  w ork requirem ents, with the obligation  fo r  work and fo r  

protection  o f marine environment and o f other u sers  o f 

the high seas

d) c r ite r ia  fo r  defining technical and financia l com petence 

o f aj)plicants fo r  lice n ce s ,

e) c r ite r ia  fo r  limiting the number o f lice n ce s  

o r  the maximum s ize  o f licen sed  a rea s ,

f )  right to control the op era tors .

3 . Econom ic A spects

• 3*1* C osts o f Machinery

The C osts o f M achinery are not mentioned in the p r o 

p o sa ls . In A rt. 74- (2) the Nixon Draft advocates:
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. in the period be fore  . . . acquires incom e . . . 

fo r  the payment of its administrative the Authority 

may borrow  funds fo r  the payment of those exp en ses".

There is no comment o f the possib le  height o f costs  

neither in the Nixon nor in the Center D raft.

The costs  o f the proposed  M achinery should be ca lcu 

lated in advance, because this fa ctor  has an important 

influence to the structure of a M.achinery.

3 .2 . Income o f M achinery  . ............  -.............

A ll proposa ls suggest fees  fo r  licen ces  fo r  mineral 

exploration and exploitation. The fees  shall be reasonable 

and be designed to defray the administrative expenses 

o f the M achinery and of the Contracting P arties , d is 

charging their resp on sib ilities  in the seabed (70).

The Nixon Draft (Appendix A ) provides the follow ing fe e s :

- Admini s trative. ~Fee fo r  application or  reneval o f ex 

ploration  licen ces  in the range o f S 500 to $ 1500 per
/

block  as specified  in the ru les (Appendix A, 3 .1 . and

4 . 1 .  ) ;  the Sponsor may requ ire  the operator to pay 

an additional licen se  fee  up to $ 3000 to cov er  own 

expenses (Appendix A , 3 .3 « ) .

b) Dental F e e s , to be paid y ea rly , beginning in the

third year after the licen ce  has been issu ed ; the fee 

depends on b lo ck -s iz e , kind o f mineral art!increases 

by 10 % per annum (m ore details see Appendix A ,

6 .1 .  to 6 . 4 0 ;  after com m ercial production begins, the
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annual rental fee  shall be $ 5000 -  3 25000 per block  

regard less  o f block s iz e .

c )  R oyalties imposed, on Production

with the beginning o f production , the operator 

has to pay

i )  a cash  bonus o f $  500.000 to $ 2 .0 0 0 .0 0 0  per 

block  to the S p on sor ;

i i )  y ° arly  royalti.es , equivalent to 5 to 40 % o f the 

g ross  value at the site o f  o il and gas, and

2 to 20 % o f the g ross  value at the site of other 

minerals (Appendix A , 1 0 .1 . ,  1 0 .2 . ) .

d ) The leve ls  o f payments rnay be graduated to take 

account o f probable r isk  and co s t  to the in vestor,

.- including such fa cto rs  as w ater depth, clim ate, volume 

. o f  production e t c . -  which may a ffect the econom ic 

rent (Appendix A , 1 .1 . ) .

The roya lties  and fees  , p roposed  in the Nixon Draft, 

are  pretty sim ilar to those in the national mining law s. 

T here is  a basis fo r  ca lcu lation  exactly  fixed,,'''’giving, 

how ever, the p ossib ility  to amend the roya lty  to the 

re a l econom ic facts . Such a clau se should be in the 

seabed treaty .

Another princip le  should be taken into account:

the operator starts to earn money with the production ,

th ere fore  the fe e s , rentals and bonuses should
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be low during the prospection , in creasin g  with the ex

ploration  and increasing more with the beginning o f 

production . As already outlined, strong work re q u ire 

ments should fo r ce  the operator to w ork hard in all 

the stages: p rospection , exploration  and exploitation .

3 .3 .  P ossib le  P ro fit

A  p ossib le  profit shall cov er  the adm inistrative expenses 

(genera l consensus). F or the ca se , there  w ill be a net 

p ro fit , it should be shared fo r  the benefit o f mankind, 

particu larly  to prom ote the econom ic advancement o f 

developing states and areas .

An other portion  o f net profit shall prom ote international 

ocean  re se a rch  (71).
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Som e summarized comments;

• — - ........ - III

1. The seabed is  governed by the prin cip le  o f the freedom  o f the 

high seas, which grants a legal starting position fo r  ocean 

mining; but the international law contains too many " lo o p h o le s " , 

m ore elaborate ru les are needed.

2 . T here  seems to be a general consensus that an international 

Regime and Machine'ey should be established as soon as 

p o ss ib le .

3. T here  is a great variety  o f drafts and proposals fo r  a future 

Regime and M ach inery ; their prin cip les have been studied and 

some o f their advantages and disadvantages have been outlined.

4 . Fortunately there are some p rin cip les to be found, indicating a 

genera l con sen su s .

5. Some basic p r in cip les , how ever, a rc  far aw ay from  being gene

r a lly  agreed . -  It should not be forgotten that the wealth o f the 

seab ed 's  mineral r e s o u r ce s , w ill be rea lis ied  fo r  the benefit

o f  mankind, when it w ill be exploited lying on or  in the seabed, 

the m ineral r e so u rce s  o ffe r  no advantage to the mankind.

6 . M ore  in terest should be given to the econom ic details and 

p oss ib ilit ie s  o f a Seabed Regime and M achinery, which might 

sim plify some d iscu ss io n s .
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7- Setting up a Seabed Regime and M achinery it should be inter 

alia  taken into account:

to develop the ocean mining fo r  the benefit o f mankind 

on an efficient and reasonable basis

to provide an active ro le  o f the developing countries 

in ocean mining ........................' ............. ’ '

-  to provide a strong international cooperation  in ocean 

resea rch  and technical development

To reach  this aim w ill be a long and d ifficu lt way o f d iscussion s 

an international e ffo rts , but the problem s have to be reso lved  - 

fo r  the in terest and benefit of mankind.
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