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l . Int.reduct i on _ ....... ...._,.___..,..._ 

DELEGATION OF L.::.:GL.L;iTIVE POWERS 
BY .A.ND TO THE DO'UNI(,N PARLI AMENT 

The Dominion ?arl i ~ment by virtue of Section 94 of 

the B. N. A. Aot has a nebulous porer to "m~ke provi sion tor 

the uni{9,:rmi t,,,Y:, of all or :;;i.ny o:e hhe laws relative to property 

and civil rights" in the Provinces, subject ta the -doption 

ox such provi~ion by tha Provinces in queBtion . 

It also has by v i rtue of Section 95 power to make laws 

in reL.i.tion to .,-'lgricult,u.i•e and Imm131"cttion in any oi' or 11 

of the P.rovinoe3 :1hioh is co.nou:rrent with po·.rnr possossed by 

the P1·tivinoes to legi sl 11t e on. those subjects in the absence 

of I or conaL t ently with, such Do111inion 1 egi ~i.:i.tion .. 

Dy Section 92 (lO)(c) the Dominion has power by i ts own 

legislet i ve deol~ration "to clothe itself with juri adietion -

exolusi'IH:i juridd1ction - .:..n respect of subjects over which , in 

the abEHH:1,ce of such tat ion by ?·1:rli ent, exclusive j u:risd:i.ction 

is _nd vould remain in the Proiin~esn . (Per Duft J in Reference 

~e Waterpowers (1929) S . 0 . R. ut 220 . ) 

In relation to all other tub j act matters legislative j uri s -

diction , as between Dominion nd Provinces~ i l;l mutually exclus i ve 

nnd the line of division is permanent . 
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"At the present ti me r.lthough the law is not ent i rely 

clear, i t seems that delesation of ~~f.;_ isl at i v~ ;;eower either by 

the Dominion to a Province, or by a P1 .. ovi nee t'O the Dominion 

is 1n.val i d 77 (Sirois Com.mission Report> Book II, p. '72) 

It is to be noted that such cases as deal 1~th the point, 

by way of dicta or decision, uphold this viewjnnd that it is 

probably sound to sa.y ~1ith L ord Wt'J.tson that, "vre must get rid 

of the 1dea that e i ther one or other of them (i.e., the Doain1on 

or a Frevince) can enlarge tll.1:: jurisdiction of the other or 

sur::render jurisdiction", (See Corry in Appendi x 7 at pp 40-1) 

At all events the1~e is no deoi si on affir.ming the validi,ty 

of such a transfer of Juri sd:1 ction. To put i t another way P 

there is very substant i al doubt as to whether such delegation 

is competent to either the Dominion or the Provinces~and this 

doubt can be allayed only be referri~g the q~estion to the 

Courts ( a process which does nor. alrJays y i eld clear answers) 

or by way of constitutional ~mendment . 

The Sirois Commission expressly avoided any atteJD.pt to 

a.eel •1vith the EU>J:ropriato method 9l amendment l but oonfi :i:3d 

it self' t.o rooo:m.m.en0i ng .s;eeci fi c_~~m.endment s d.esignod to effect 

a bet·her distr i bution of legi1::;l1;:1.ti.ve pouer as to particular 

t.opi cs . It did conclude however, that one ~eneral amendmeiit 

waa necessary, namely, one enabling the Domini on ::n d a Province 

to effect a perm~nent or temporary delegation ot any of it s 

powers to the other as a device p:rovi di ng for a necessary degree 

of flexibility, greater perhaps than pc&aible by the devi ce 



of constitutional amendment . 

endations of ~,irois Oo:m.mission ""nd. h:aasons Theref'or . 

The Commission recommended 1,i th 1'ega1 .. d to the pa:i-:>t i cular 

su.b je ect s of fi she:ri es {page 59) m.az.•ket i n of n c1tural produ0t s 

{page 56) 1 old "4ge pensions (p dge 32) and the im.plement.;;;1-

tior1 of intern~tio'n.il labour conventions (page 48} that improve-

ment m.ight be &ecured 1>7 deleg tion of ju:dsdiction. 

These ~ere to be merely part i cular instances of the 
c,.. 

exercise of,. gone!..§:..:1 "·gower of •2elctz,ation which should i'orm 

part of Cdnddian federul rel~tions 8 • (p age 274} 

Ina,:im.:u:ch as the introduction. of ~uch a general power 

at delegution ~auld onabla the Dominion and Provinces to 

:read j ust the existing ·_boundai·1 er.;; of ju. r i sui ct i on freely it 

would -:tutho:d,rn const i tutional changes by consent wl:i.ioh might 

far exceed those po.ssi hle under a. formal ..:i.menc1ing procedure. 

Accordingly,. us to this most 1.m.poxt o.nt .,i n d swoop i ng of' 

all the reco:mm.endations in the field of oonst i tu.tion~l ch:mge , 

it is ries irable to ;,et '411\ the 1•easoning of tb.e Commission in 

considerable detail . 

Under the heading rt Delegation of Pou:,rs'" the Com.mi ssion. 

at pp ?2- 3) sai d: 

"One of the di ff i cult 1 es in)J.erent in any federal 
system is the rigidity which ma:r-ks tho divi sion 
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It should also be provided thnt the ct of dele-
gation would only b0 operative i f the leg i slative 
unit to .iliich delega~ion ,na made signi fied i ts 
·.villingness to accept, it . Provision should also 
be :m.ade pe_:t:•mitting delog;: .. tion to be e i t' er in per-
pe~itv or fQJ:· u de:t'inite time limi t ........ I t 
should also be provided that although n dgreement 
of delegation could not be revoked by t~a unilateral 
action, of. either legisluture du r i ng the lire-t ime 
of' the c.greonent t it :rtight te t e1•:, .. in, t od earl i er 
with tha consent of both pc.rt i es oxprcc.sed by 
~pproprinto lecisl1tion . 

[ ub j ect to such rost 1~i ction:J !j ,,a cnn see no re".lson 
why a mutual power oi' delegetion bet,;;een the Domi nion 
c.n.c. i, province should not be permi tted on: 1.. temporary 
as ·,;ell as a perm· nont bet Si s ••••.•. 

.!!il se1:Jh0re in thi s Report in dealing \ii th certain 
specific probloms of Dominion- provi ncial relations 
we h ve su.ggestea th'"'t those 1n°oblel!lw m.iGht be 
solved in Jach instanca by delegation of j urisdict i on . 
We think thdt a ...,sno:::·nl L)cn:e:i.:- o±' d.elegat i ou such as 
we- havo di scua.sea, ~,hi ch ,:oul d .:..llou tho tr-...:a.s:f'er of 
jurisdiction trom the Dominion to a province, or from 

province to tho Dominion EUb j ect to the condit i ons 
:m.enti oned ., 1.,oul d cover 11 th,.rne instances , ,1s well 
as otlH.:Jl' ;j . hit b. _ uoll e. po-:;. er desi :t:.:i.bl e ch mg es in 
tho constii;utional 1.llocat.ion of' powers could be 
effected 1n ~espoct of ono provinc~ -~thout tho 
necessity cf 0 1.:i. i ting :'or .such a d,ZJvelopmont cf publ i c 
opinion as would permJ. t. of a nc~tion-tvi de const i t ut i onal 
.mendment . A chan.;o in jurisdiction mi.;ht be effected 

on a t em..po:t·i.ny b .,,s i s .i:. o:i.' one pi·ov1 nce , vti ch , it i t 
proved suc~essful , might induce other provi nces to mak e 
eimil r arrangements, ~nd if unsiccessful need not be 
a :perm.anent ::1rr,-u:ig ement a..s i10uld be a const i 'tut i onal 
a m,endm.ent . 

The po1::rer of delegz;.tiou 1;ould a.11:lo :permi t o:r mi nor 
changes in t-he ..:.llocation of ±'unctions between tb.e 
Domini on end certain provinces to sui t the pecul i ar 
condi tions of these p~ovinces •·•••••• In short . a 
1;_;en0ral po,,.,e-r of delegation for both the~Domini on und 
tlia-provinces should p~ovide d measure ot flexibi li ty 
•. hi e:h is much nea¾('in cu1· ·federal ' syst,em.. n 



3. Some Analogies 

( a) Section 94 

v 
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A som.e111hat analogous po . .re:r :;hereby a cht.nge in tho 

oth0rw:i se pe!'IJH.nent di st ri but ion of l egi sl"l.ti ve :powers can 

be effected by joint action of the Dominion ~nd Provinces 

is conferred by Soction 94 of the B. N. A. Act: 

nmotwithstanding *nything in this act, the 
P,n•li ament of Canada l'lldY make l?rovi sion for 
the Unifo:i.--mity of .J.11 or ,a:ny of the Laws i·ela-
tive to Pro:perty and Ci vil Rights in Onti.r iot 
Nova Scotia, and New Brunswick, ct nd of the Pro-
cedure of· ..:.l.l or any of the Cou:;.."'tS in thosc Three 
Provinces , and from end cc1.i'ter the p•ssin3 of o.ny 
Act in that Behalf the Power of tho Parl iament 
of Can~da to muke Laws in relrtion to any Matter 
comprised in any such ~~ct shall, noti,ithstanding 
~nything in this Act t be unrestricted; but any 
Aet of the Parl i am.ent of Cc.n aua making Pro vision 
for such Uni formi ty shall not have effect in any 
Province unless .2nd until it is ,.,dopted .-:.nd en-
acted us Law by the tegi8lature tliereot . n 

It ie to be noted ( 1) that under this section the lni tidl 

legislation is that of the Dominion; (2) th,~ it is inoperative 

in a Prov i nce until enacted by the Provincial Lagielature~ und 

(3) that such ·action by the Provi nce confaro an "unrestricted" 

po:1er to 1 egi sL~t e r.hi ch , ,qua that Province~ i o p<2lrpetual . 

I t is probably for the third of these reasons that the 

section has been ste:rile of 1·:asult as an agenoy of' change in 

the di rection of uni formity of provinc i al laws . 

( b} Auut ra.li an Precedent 

Section 51 oi' the Colll111onv.aal th of Austr..:.l i a. Const itution 

Act pro,ri des: 



0 51 . The P~rliam9nt shall , sub j ect to this 
Constitution, have power to make la,;s f'o:r the 
peace , order, and good government of the Comm.on-
~ealtb ~1th respect to•••••-• 

(xxxvii). Matters ref'e;r.rod to the Parl i ament of 
~ ae Com.mom'rnal th bi[ the furli ~ment O:£ Parliaments 
6f ani State or States, but ao that the law shall 
ext encl only to Bt.:.tes by 1:hose Parliament s the 
matt er i a referred , o:r· ".;;hi ch afterwards adopt the 
law. " 
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r.¥.11 i s provision has proven ineffective to accompl i sh 

the int ended tran,3:fers or delegations of ju.ri sdi otion. from 

the Stu.tos to the Con11:.,onwealth . 

«on several oocasione agreement s have been 
made • principally t Premi erst Conferences , to 
submit to the st~te Parl i a ments proposals to re~ 
fer, su.b j ects o:t' leg i slation tc the Com.'llonwealth 
P,..1rl i am.ent ., 1:ith the ob j ect of bri nzin..; a.bout 
uni formity . Doubts htve boen expressed as to 
the effect of paragraph (xxxvi1.) of sect io n 51 of 
the Constitution --{a) ¼hether reference may be 
made in general terms, or only in the terms of a 
speci al Act; and (b) whether a reference once mude 
may be wit hclrawn . These dour1ts h::i.ve n ever been 
tested , as no reference to the Commonwe-1lth Parlin-· 

/' ment by ull the St,tos simultaneously has ever been 
made." (Report of Royal Commi ssion on .d.ustrulian 
Constitution (1929} p . 18~.) 

A more recent attempt to exerci se this method of transfer 

of j urLJd:i.ction to the Co:ro...'11.ont;ealtb. Pi;trliamont by ~my of' 

nreferencen or•alogation" is relevant to cons i derat i on of 

the t eohni que sugg ost ed ·oy tho Si1~0 1 s Com.mission . 

A Constitutional Convention ~as held in Cunberra from 

November 24, to December 2 , 1943, at.ten ded by r·epresont"~tives 
...;,. ' 

of the Sta:t,e and Federal P._.rl i c..ment s . After aome d i scussion 

it ~as unanimously resolved th-t certain State legislative 
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powers ahoul d be t empor rily tr nsI arre ·co ·c e Co on'1eal th 

to en bl the la+ er to de 1 i th problems of post-1 r re-

c nstruction . The resolution Ok tho Con ent1on took the form 

of r ft bill to bes b~ itted tot . P rl i ents o the 

tat es n t hie , i p ss c1, ·o· ld h ve the effect of referring 

(i . e . , o· del ting") co1·t in m tters to the Commonwe l th 

Pe.rli .J.ment until ive y rs ft 1~ ustr 11 c sea. to be en-

gaged in h sti11ti The ill, hov,av r, • s _~e j euted by 

t e majority o' t~ ot tes . 

The Co ' on ;ea th P, 1· 1 ent fJu· o ~uently p s od n ct 

to provid f'or cnt 

that P rli .ment to e.:erc1se du:r·in,... the post - · r 1· ,c nstruction 

period ho pc1.ers s t t'ort;h i t e n L crm bill . This can 

become eft'ect1v only i :i: 1,proved n :'efcr ndum by m j ori ty 

o~ the voter ill u 

al the voters ·n the le Commoa J.t:t. . 

Thero is thus n u tral i n precedent for a const i tut i on 

provi s on en bling one ni t in feder l st e to dele te i ts 

express po ers to nother ·nit . It i n t be noted th_ the 

pr sent r co end tion goes ey nd th recent tr 11 .n ro-

poa l in th tit com reh nd P-r .nent 

0 

ell s tempor ry 

ion . del 

h V 

tho r 

tion ..... nd t,ro- Y, i n -1 y • c le 

Te in fectivene 

een ua~ h 

r n 

o th Au tr li n pr vi ion may ell 

1 Commiss n s~ ta, to doubt s to 

i juriadict·on mad under it • or 
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to the appa:re.nt absence of po1:.rer to confer that grant 

conditio~cllz -- po i nts to be regarded in attempt drafting 

tho amendment suggested by the Sirois Commi ss i on . 

Aialysis Q.,f, Recomm endatio_n re Power of Daleg t i on 

Under the Recommendation the const i tutional · .en dment 

must provi de for : 

(a} delegation by the Dominion to one or allot the 

Provinces and by one or all o~ the Provinces to 

the Domi n i on; 

{ b) del e,gi-:t·t i on oi' a ny power in the field possessed by 

the delegating body; 

(a) delegdt i on for a speci fied period or in perpetuity; 

(d) the i rrevooabil i ty of the delegation dur i ng the 

period speciti ed except -;:1th mutual conso:ut; 

( e) the revccabil ity by mutual consent o:t' the delegation 

for a term of years; 

( f ) the del ega.t ion and any revocation of it to be by ;,1ay 

of 1 eg i elation; 

(g) ( semblo-t the necessity of a dole.::;atod power boing accepted 

by the grantee as well as surrendered by the grantor . 

Des i rable Restrictions on Power of Deleg.:::,ll.2.E: 

The rocommen<lation implies thc,t the Domin.ion or- Provi:t1ce 

lllHY delsg ... t..1 any or all or it[: lf.:.'li~ m.J.kini ~owerE_ uhethe:r der i Yed 

from Sections 91 a nd 92 or rrom other jur 1 sd1 ct i onwl sections . 

Moreover, the recommen.ch:i.tt en does not s:pec i fy whether the del e-
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g atio:n :must :i:•elat e to a specific power or vrhether 1 t ca.n be 

by way of a gon.eral or "bl ~.nket" enactment . 

A . In view of the extraordinary character of any en-

actment authorizing the delegation and surrender of 

legislative jurisdicti.on contri·n•y to, the lines of 

division L 3t out in the Oonetitution, it l s oubmitted 

that po ver so to do shoult'l be confined to Domi nion 

and Provirioi~l heads in Section 91 and 92 alone . 

B , It is .submit·ted th -3. t t:HlCh instruJB.ent of deleg.-.:ttion 

should speci:f.' i oally :relete to one sub j ect matter o_;f 

jurisdiction or if relating to a plurality of sub j ect-

matters that each. one should be .!!at ed s_peci f i oallX • 

c. It is submitted that the sub j ect matter to be dele-

g&ted should 1?.J, st c ted iJ:t tho exaot to::rm.s o:f the, 

appropriate head of ju:ri sd.iction under -r1h:l.oh i t falls 

and tha t no general or omni bus language should be 

permitted particularly as tho courts a re likely to 

con.at rue strictly the amendment ,.uthori z1n~, del eg,_-

tion (cf. Luecar Coll i er i es v KeDonald {1925} s.c .R. 
4601 as to similiir points .:rising in :rel s.tior:. to the 

sovereign por·er of the Dominion to essume juria-

a.1ction ovor local ·.arks by its cn:n "declaration") . 

D. It is submi ttad that the amendment should l)e inserted 

in Part VI oi' the B . xr •• Act ·which relates to "Distri-
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bution of L 1 l t i ve Po·i.-..,rs • 

, E . I t 1s sub itted that the ne1 jurisdiction sectiOJl 

Tt' -. 

hould follc- i~ idiately ction 91 a~d 2 

ili i vh relate t the xclusive powers o tho oainion 

nd Provinces; and t_ tin no c se should it ~or-m 

part of those sections sine it c nter .o~or on 

.£ill Dominion nd Provinces to upset the norm 1 

di tribu ion m d by those aec~ions . 

I t is ub::iitted th!'l.t the uthori yo~ the omi nion 

shoul • e confined t 

in Section 91 s s to l _ve un ffeote i ta ary 

or ult!m te utho~i y un 1 er th Pe coo •der nd oo 

·over et clause, particul .rly a rel ti to 

n uion_l em rgenciea . 

6 . Draft un.enament to B . • "' . .ct 186? 

The Bri t i h North J. meri • .~ct• 1~6'7: is :mended by in,.,erting 

fter ection .,2 ther oi' tho follo,·1n0 ection: 

92A (l) The P l' 1 · ent of 

n y m-ke 1, ~ere~rin° 

Provinci 1 Lo 

1·~ tion to 

anad , . r m t me .. o t;ime , 

e n} to o~e or more 

u~ or y to m1k e l·ws in 

ithin ny cl GS 
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of rmbj€1 crt.s enumerated in boction 91 and o.ny one 

-; ., ......... 

or more o:f the P:r-ov i ncial Leg1sle.tures named the:-e1n 

:may :malce liurs accepting the t."'Uthority so referred 

{ or deleg ted) . 

(~) Tho Legislature of any Province, from time 

to time. may make lavrn r•eferring (or delo .. ati.n } to 

th Parli amE.mt of C .n d.R i t. s 1; u.tho:. .. i ty to ~" -e 1 ::n: .... 

in rel tion to any :pa1:tic~1.l 1::: :matter coni ng . 1t h1 n 

any class of' sub j ects enumerat ea. in Seot,ion 9 2 encl; the 

Dominion. Parliament may m 1ke la~.s ucco_ tin.1; the -Ut'hority 

so 1•ef ei·re(1 (or del c:;~t od} . 

{3} Upon the mJ.kin~ of any- 1£cr by the Domini on p-r11a-

n1ent or by o. Pro vi nc i al Lsgi sla:ture so ref erri n3 ( or 

delegatinB) uthority in rdlBtion to ny matter and 

upon the acceptance thereof by a Provinoi al Legiclature 

or by the Domini on Parl i ament reope•~ i wely the latter 

shall there, ftor hav9 exclus i ve le~ i ~lat i ve authori ty 

to make laws in .relation to the mci.tter so :referred 

(or delegated) . 

( 4} AL w referring (or ~eleguting) authority here-

under sh~ll specify the ?eri od of t ime dur i ns hich , 

a n ". the conc1itions u.:por•. ,~b. i o::. , i t .... h 11 be; , nd con-

tinue to be , effec-t; ive anc1 the sa.m.o sh-11 be '"'ccepted , 

if at all , in the terms so specifi ed . 
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(5) An authori ty referred (or dolagated) and 

t::1.ccepted b.oreundo·.r: sht1.ll in c1l l cae. ¢. s be capable 

of revocation by mu·tu-1.l consent . expressed by laws 

made by the Dominion Parl i .. -:.m.ent a nd the P:rov i nc i a.l 

Log i slaturQ concerned; but shall i n no case be 

capable of revocation by tho Domini on P a~~ i ament 

or by a Province~ce:pt in accordance ,:ith the ,.._ 

terms upon wh i ch thv.t ~.uthor1ty ,ms or i g inally 

referred {or delegated) and adcepted . 

:Note: In deference -to the Austrc.lian precedent the 
term itrefe,rri has boen used 'l.',ith t,he ·term ndolega-
tion" us an alternative. It is preferable to use 
only one of thase terms --.n d .it is submi tted that 
the term "delegation" has ... cqui rod a su:ff' i .c i ently 
proc1 se meaning .as denot ing a devo.lution or tre.ns-
:fer of' power to j.ust i fy it being used alone . 

Vincent c. MacDonald 

J"una , 1944 ~ 

1 .,, ;, . 
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