_“HAPTER SIX

THIRD UNITED NATIONS CONFERENCE ON THE LAW OF THE SEA

The Third United Nations Conference on the Law of the Sea
had its first session in the United Nations headquarters in New
York in December 1973, thus stating an effort to work out an
overall convention on the law of the sea. The Third United
Nations Conference on the Law of the Sea declared at the time of
its convocation that the Seabed Committee <concluded its work as
the preparatory meeting for the Conference on the Law of the Sea.

According to the resolution of the United Nations General
Assembly in 1973, the goal of the Conference was to adopt a
convention and deal with all matters concerning the law of the
sea. The resolution requests the Conference to bear in mind that
the problems of ocean space are closely inter-related and need to
be considered as a whole.

There had been two conferences on the law of the sea held
before the third conference in the history of the United Nations.
But the previous two conferences were far behind the third
conference on the law of the Sea 1in sense of the number of
participating countries and the subject items dealt with on the
law of the sea.

The First United Nations Conference on the Law of the Sea
was held in Geneva in 1958. It was convened on the basis of 7
years' work and, draft articlis on regims of high seas,
territorial sea, continental shelf and fishery prepared by the
Commission on International Law {(a United Nations agency
established by the General Assembly, composed of legal eXxperts
and aimed at promoting development of international law). This
conference was attended by 86 <countries and adopted four
conventions, called four Geneva Conventions.

<<Convention of Territorial sea and Contiguous Zone>>
provided that the sovereignty of a coastal state would extend to
its territorial sea and that the breadth of its territorial sea
would be measured from baselines determined in accordance with
this Convention. This Convention also provided that the coast
state could extend its jurisdiction over a zone contiguoues to
its territorial sea, and such a =zone was described as the
contiguous zone. This Convention came into force in 1964, and was
ratified by 46 countries.

<<Convention of the High Seas>)> stipulated the principle
of freedom of the high seas. Some other special problems, such as
the nationality of ships, piracy, pollution, submarine cables or
pipelines and so on were also dealt with in this convention.It
became effective in 1962 and was ratified by 54 countries.

<<Covention of the Continental Shel f>> provided that the
coastal state would have the exclusive rights to explore mineral
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resources and other non-living resources in the continental
shelf, but the rights would not affect the legal status of the
superjacent watess of the continental shelf. This Conventions
became effective in 1964 and was ratified by 53 countries.

<{<Convention of Conservation of Fishery and the Living
Resources of the High Seas>> included the general duty to take
measures to be adopted as may be necessary for the conservation
and other special duties. This convention went into effect in
1966 and was ratified by 35 countries.

In addition, the <<Optional Protocol of Signature
Concerning the Compulsory settlement of Disputes>> provided that
the disputes arising from the explanation of any of the
conventions on the law of the sea would be settled by
conciliation, arbitration or international tribunal. It entered
into force in 1962 and ratified by 34 countries.

The Second Conference on the Law of the Sea was convened
in Geneva from 17 March to 27 April 1960. It was originally
planned to settle the problems of the breadth of the territorial
sea and the scope of fisheries jurisdiction area. However, the
conference attended by 82 countries did not reach any substantive
agreement on these substantive problems.

The Third Conference on the Law of the Sea has lasted ten
years since its first session was held in the United Nations
headquarters in New York in December 1973. During this period
the Conference <convened 11 sessions and 16 meetings. The
<{Convention on the law of the Sea>> was adopted at the eleventh
session, which was held in New York on 30 April 1982, is an
overal convention on the law of the sea covering all aspects of
the problems on the law of the sea. It is composed 320 articles
and 9 annexes among which 58 articles and 2 annexes were related
to the international seabed, constituting the essential part of
the Convention.

The Third United Nations Conference on the Law of the Sea
was a conference attended by plenipotentiary diplomatic
representatives from all sovereign States. Among the
participants there were not only representatives of member
countries of the United Nations, but also the members from
several specialized agencies. of the United Nations, totalling
164. The representatives from African National Movements
recognized by the Organization of African Unity, 14 United
Nations specialized agencies and other governmental Oor non-
governmental organizations were also invited to the Conference as

observers. The participants to each session of the conference
exceeded one thousand. It was the international legislative
conference longest in duration and largest in scale. This
conference was convened in the new world situation of the
seventies, in which vast middle and small countries apealed for
opposition to maritime hegemonism and safeguard for their
maritime rights,and reguested to change the system of the old
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convention on the law of the sea and to formulate a new one.This
became prevailing trend of the conference.In particular, the
regime on freedom of the high seas in the international seabed
area was considered as an essential subject in this conference.
The conference at last worked out the system of exploration and
exploitation of the international seabed and established the
International Seabed Authority,reflecting the achievement of the
protracted struggle of the wvast developing countries. the
eleventh session of the conference in 1982 adopted the <<United
Nations Convention on the Law of the Sea>> by an overwhelming
majority, marking a successful accomplishment of the tasks of the
conferece on the Law of the Sea.

The summary of each session of the conference is given as
the follows:

I1.The First Session

The first session was held at United Nations head quarters
in New York from 3 to 14 December 1972. It mainly dealt with
matters relating to the organization of the conference |,
including the election of leading members of the conference,
adoption of agenda and rules of procedures and establishment of
organs affiliated to the <conference and allocation of tasks to
these organs.

Prior to the first session, the United Nations General
Assembly at its 27th session had adopted the "Gentlemen's
Agreement” concerning the working methods of the Third United
Nations Conference on the Law of the Sea, which expressed such a
view that the conference should make every effort to reach an
agreement on substantive matters by way of consensus, that these
would be voting on such substantive matters only when all efforts
at consensus have been exhausted. This "Gentlemen's Agreement"
was approved by the second session of the conference on 26 June
1974 and was recorded in the <<Rules of Procedur of the United
Nations Conference on the Law of the Sea>> as an appendix.

The conference elected H.S. Amerasinghe of Sri Lanka as
President and the following 31 Vice-Presidents from Algeria,
Belgium, Bolivia, Chile, China, Dominica, Egypt, France, Iceland,
Indonesia, Iran, Iragq, Kuwait, Liberia, Madagascar, Nepal,
Negeria, Norway, Pakistan, Peru, Poland, Singapore, Trinidad and
Tobago, Tunisia, Uganda, USSR, United Kingdom of Great Britain,
United States of America, Yugoslavia, Zaire and Zambia. Kenneth
Rattray of Jamaica was elected Rappoteur-General of the
conference.

Three main committees were set up under the conference,
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responsible to consider seperately the all substantive matters
relating to the Law of the Sea. The First Committee was allocated
the task to consider the regime and machinery of exploration and
exploitation of the international seabed. Paul Bamelo Engo of
Cameroon was elected the chairman, the representatives of Brazil,
Democratic republic of German and Japan were Vice-Chairman and H.
Charles Mott of Australia was Rapporteur. The Second Committee
had the responsibility to consider general matters including the
territorial sea, exclusive economic 2zone, continental shelf and
so on. Andres Aguilar of Venezuela was elected its Chairman, the
representatives of Czechoslovakia, Kenya and Turkey were Vice-
Chairman and Satya Nandan from Fiji was Rapporteur. The Third
Committee was responsible to consider the problem on protection
of marine environment, marine scientific reserch and technology
transfer. Alexander Yankov of Bulgaria was the Chairman, the
representative of Colombia, Cyprus and the Ferderal Republic of
Germany were Vice-Chairmen and Adbel M.A. Hassan was the
Rapporteur.

The Drafting Committee established by the conference was
composed of 23 members. J.A. Beesley of Canada was elected the
chairman and the other members of the committee were Afghanistan,
Argentina, Bangladesh, Ecudor, El1 Salvador, Ghana, India, Italy,
Lesotho, Malaysia, Mauritania, Mauritius, Mexico, Netherlands,
Philippines, Romania, Sierra Leone, Spain, Syria, Soviet Union,
Tanzania, and United States of America.The conference also
established the c¢redential committee which was composed of nine
members, Heinrich Gleissner of Austria was the chairman of the
committee, the representatives of Chad, China, Costa Rica,
Hungary, Ireland, Ivory Cost, Japan and Uruguay were its members.

The first session also discussed the rules of procedure of
the conference on the Law of the Sea, but no agreement was
reached.

II. The Second Session

The second session was held in Caracas, Capital of
Venezuela. The conference from its second session entered the
stage of negotiations on the substantive matters.

At this session general debate was held in the open and
115 states made addresses expounding their principled stand on
the law of the sea, some of the countries presented proposals on
the substantive problems.

The head of the Chinese Delegation pointed out in his
statement that the Third United Nations Conference on the Law of
the Sea was convened under the circumstances of persistent
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struggle and active promotion of the vast countries of the third
world. Profound changes had been taken place in the world
situation since the two conference on the law of the sea convened
by the United Nations. The expanist policy of the superpowers to
dominate the world not only met with resolute oppsition of the
third world countries, but also encountered increasingly strong
dissatisfaction and opposition from many countries of the second
world. This conference would involve all aspects of the law of
the sea and all these aspects would be focused on the one point,
that was whether the old regime on the law of the sea established
on the basis of colonialism, imperialism and hegemonism should be
thorougly changed and replaced by a new fair and reasonable
regime on the law of the sea which would respect the sovereignty
of all countries and safeguard their economic rights. He further
expressed that the Chinese Government maintained that the new
regime on the law of the sea must accord with the interests of
the vast developing countries, with the fundamental interests of
the peoples of the world and with the advancing direction of the
times.

This session adopted the rules of procedur of the
conference after repeated consultations. The key problem of the
rules of procedure was voting procedure relating to substantive
matters.The session agreed that the "Gentleman's Agreement"
adopted by the General Assembly in 1973 be recorded in the "Rules
of Procedure of the Third United Nations Conference on the Law of
the Sea" by way of the statement made by the President. It was
provided in the procedure adopted by this session that prior to
voting any item on substantive matter there should be a "Cooling-
off period" during which the president of the Conference and the
Chairmen of the concerned committees should make efforts to reach
a general agreement and there should be no voting until all
efforts at consensus were exhausted. According to the rules of
procedure, a majority of votes should be required for adoption of
all matters of substance.Decisions of the Conference should be
taken by a two-thirds majority of representatives present and
voting,while the decisions of the Committees be taken by a simple
majority. the majority of the Conference should be at least over
half of the participating countries.

Informal consultations were held at the three Main
Committees after the general debates in the plenary meeting.

The First Committee considered the regime and machinery on
the exploration and exploitation of the international seabed. The
legal regime on the exploration and exploitation focused on the

following three major problems : regime on exploration and
exploitation ( namely who may exploit the resources of the
international seabed area? )y conditions of exploration and

exploitation and economic effects on the seabed mining.
Regarding the problem of who may exploit the resources of
the international seabed area, there were four alternative texts
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in draft articles (Article 9), which defined the nature and
different extent of control to be exercised by the future Seabed
Authority over the activities in the seabed area. Two of the four
alternative texts originally submitted by some developed
countries at the Seabed Committee suggested that the exploitation
of the international seabed resources would be undertaken by a
state or enterprise authorized and assured by that state,but
should abide by the regulations of the future Authority.The Third
alternative text (A/CONF.62/C.1/L.3) presented by the Group of
Seventy-Seven developing countries at the meeting 1in Caracas
provided that all exploration and exploitation and other related
activities, for example scientific research, should be undertaken
by the Authority, However, the Authority may transfer some tasks
to private groups, only if the Authority could ensure the
effective direct control over the activities to be conducted. The
fourth alternative text submitted at this session empowered the
Authority to make 1legal arrangements with the national and
private groups.while these national and private groups were
obligated to observe the convention on the law of the sea and the
rules and regulations of the Authority.

The four draft proposals concerning the conditions of
exploration and explotiation (A/CONF.62/C.1/L.6-9) were
seperately submitted by the United States of America. The Group
of Seventy-Seven, eight countries of the European Community and
Japan at this session. The United States and the states of the
European Economic Community defined 1in their proposals the
supervision power of the Authority, but the control over the
activiiies of exploration and exploitation would be mainly
exercised by operators or operators and guaranteeing countries.
While the Group of Seventy-seven suggested that the Authority
should exercise direct and effective control at any time when
making arrangements with other operators for activities of
exploration and exploitation.

Regarding the economic effects of seabed mining,
particularly the possible harmful effects to the land-based
producing developing countries, a few delegations eXxpressed
different views. The question was what power the Authority should
have to prevent or diminish such harmful effects since the seabed
production would do harms to the land-based producers. During the
discussiomn evaluation of the two United Nations reports
submitted by the Secretary-General was made. It was stated in the
reports that the seabed production may cause effect on the price
of cobalt and manganese,but it would have only small effect on
the world market of nickel and copper (A/CONF 62/C.1/L.5).

In regard to the machinery of the Seabed Authority, the
First Committee completed the first reading of the alternative
text on this subject submitted by the Seabed committee. the
contents of the text were : the establishment of the machinery;
the nature of the Seabed Authority;the status of the Authority;
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the operation of ships and installation of facilities of the
Authority; the installations and other equipments to be used for
the exploration of the area and exploitation of its resources;
privileges and immunities; the relationship of the Authority with
other organizations; the fundamental principles of the Authority;
powers and functions of the Authority; the principal organs of
the Authority, the Secretariat; other various proposed organs,
including Rule Commission and other proposed commissions:
Planning/price-stability Commission, Scientific and Technical
Commisseon, Legal Commission, Commission for Examination of the
International Seabed Boundary; Environment Monitoring, protection
Commission and others.

ITI.The Third Session

The third session was held in Geneva from 17 March to 9
May 1975 and attended by representatives from 141 countries. The
session proceeded mainly in the form of informal meeting .This
session considered many complicated problem. It requested the
Chaimen of the three Main Committees to prepare <<Single
Negotiating Text>)> concerning the matters to be dealt with by all
committees. On the last day of the session the Chairmen of the
three committees presented three copies of <<Single Negotiating
Text>> (A/CONF 62/WP.8) (1) as the basis for negotiations at the
next session.

The First Committee <considered the international regime
and machinery on the seabed area beyoned the 1limits of national
jurisdiction, focusing its discussions on the fundamental
conditions of the management of exploration and exploitation of
mineral resources of the area.

The work of the First committee wes carried out by the
Working Group in the informal meetings. The Working Group was
composed of 50 members during the second session and open to all
participating representatives.

In the session held in Caracas four proposals concerning
the fundamental <conditions of exploration and exploitation had
been submitted seperately by the United States of America, the
eight countries of the European Economic community, Japan and the
Group of Seventy-seven. At this session USSR presented the fifth
proposal. All these proposals defined the nature of different
control exercised by the proposed Seabed Authority over the
external entities (State and enterprise ) which would be allowed
to exploit the seabed area.
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their speeches that an organ for settlement of disputes should be
set up. The representatives of the developing countries favoured
establishment of an organization for management of production of
seabed minerals. Different viewpoint on the functions and powers
of the Assembly and Council was expressed at the meetings.

During the considerations. Czechoslovakia on behalf of the
land-locked states and other geographically disadvantaged states
presented two proposals. The first proposal (A/CONF.62/C.1/L.13
and Corr.l)was related to the way of allocation of income
obtained by the Authority from seabed exploitation. The second
proposal (A/ CONF.62/C.1-L.24) suggested that the geographically
disadvantaged States should have at least two-fifths members in
the Council and other organs of the Authority with limited
membership.

In the final phase of the session the Chairman of the
First Committee presented a <<Informal Single Negotiating Text>>
which was composed of 75 articles and divided into four parts:
Interpretation, Principles, International Seabed Authority and
Final provisions. To the Text was attached an annex of basic
conditions of general prospecting,exploration and exploitation
composed of 21 articles.

IV. The Fourth Session

The fourth session was held at United Nations Headquarters
in New York for seven weeks from 15 March to 7 May 1975 and 149
delegations participated in this session. The Committees
considered the <<Informal Single Negotiating Text>> article by
article presented in the third session, revised three parts of
Text and then submitted the <<Revised Informal Single Negotiating
Text>> (A/CONF.62/WP.8/rev. 1/Part.I-I11)(2). In the meantime,
informal negotiations were held at the plenary meeting under the
Chairmenship of the President of the conference and a text on the
settlement of disputes(A/Conf.62/wp.9), which constituted Part IV
of the <<Informal Single Negotiating Text>>,was prepared.

A explanatory note was given to the revised text in the
front page, as it was done to the <<Single Negotiating Text>>, as
follows:this text would not represent any negotiated text or
accepted compromise. It would be informal in character and only
provide a basis for negotiation. It would not in any way be
regarded as affecting either the status of proposals already made
by delegations or the right of delegations to submit amendments
Or new proposals.

The <<Rivised Single Negotiating Text>> submitted by the
Chairman of the First Committee was composed of 63 articles and 3
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annexes,including the basic conditions of exploration and
exploitation, status of the International Enterprise to be
established for conducting seabed mining and the status of the
regime for the settlement of seabed disputes.

Part I of the Text defined the general principle of the
basic concept that the area beyond the 1limits of national
jurisdiction was the "common heritage of mankind". The text
stated that the International Seabed Authority to be established
would have the right to exploit the mineral resources of the
ocean floor and enter 1into contracts with external entities,
including countries and companies, for mining under the control
of the Authority. According to the Text, the promissing seabed
areas favourable for mining may be reserved for direct
exploitation by the Authority or by the developing states, and at
the same time may be given to the contractors who were ready to
carry out seabed mining. The Text also stipulated the
establishment of a international tribunal for the settlement of
seabed disputes, including the dispute between the Authority and
the contractors. '

During this session the informal plenary neeting
considered two substantive subject: a. the procedure of the
settlement of dispures, b. the peaceful use of ocean space. The
first subject resulted in one copy of the <<Informal Single
Negotiating Text>> on the settlement of disputes (Part IV)
submitted by the President of the Conference. In regard to the
second subject, some representatives held that the provision on
the peaceful wuse of ocean space should be included in the
Convention, while others maintained that this subject should be
dealt with at the Disarmament Conference.

Part IV of the Text submitted by the president of the
Conference laid its focus on a regime of compulsory settlement of
disputes, according to which State parties may be free to choose
the procedures of compulsory settlement of disputes, including
the Tribunal for the law of the sea, the International <court of
Justice, an arbitral tribunal and a special arbitral tribunal for
the settlement of technical disputes arising from fisheries,
pollution, scientific research, navigation and so on.

Tne <<Informal Single Negotiating Text>> on the settlement
of disputes was composed of 18 articles and 8 annexes. The
annexes included conciliation, arbitration, status of the
Tribunal for the law of the Sea and the special arbitral
procedure for the settlement of disputes relating to fisheries,
pollution, scientifie research and navigation.

V. The Fifth Session
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The fifth session was held in New York from 2 August to 17
September 1976 and was attended by representatives from 148
states. Most part of the work of the session was carried out in
the three Main Committees in the form of informal negotiations.
The <<Revised Single Negotiating Text>> prepared by the fourth
session was considered during this session. In the meantime, the
<<Single Negotiating Text >> on the settlement of disputes of the
Convention on the law of the 'sea presented by the president of
the Conference at the fourth session was considered article by
article at the informal Plenary Meeting.

During the consideration in the First Committee, majority
of states expressed agreement to the establishment of the
International Seabed Authority for the purpose of exercising
control over the activities in the international seabed. The main
question was how a State and private company would enter the deep
ocean floor and exploit its resources. The view expressed by the
develpoing Stated was that this would be only done by a State and
private company in co-operation with the Authority. On the other
hand, the developed States held the view that this wpuld be done
by way of entering 1into a contract with the Authority in
accordance with a regime which would ensure the access of a State
and company to the deep ocean minig.

After two weeks' negotiations it was decided to establish
a Working Group open to all delegations in order to discuss the
all subjects relating to the seabed regime. The Working Group
elected Sat P. Jagota of India and Hans H. M. Sondaal of the
Netherlands as Co-Chairmen. After one month's consultations a
Negotiating Group was set up which was composed of 26 member, 13
from industrial countries and the other 13 from developing
countries. The members were Australia, Brazil, Canada,
Czechoslovakia, Ecuador, France, the German Democratic Republic,
the Federal Republic of Germany, Ghana, Indonesia, Iran,lIraq,
Jamaica, Japan, Mexico, Norway, Poland, Portugal, Senegal, Sri-
lanka,Tunisia, USSR, Britain, Tanzania, USA, Zambia and others.
The Negotiating Group was open to all other delegations. At the
Working Group meeting three different proposals were submitted
seperately by the Group of Seventy-seven, USSR and USA. These
proposals were circulated as workshop papers.

Workshop Paper No.l submitted by the Group of Seventy-seven
requested that the International Seabed Authority should exercise
full and effective <control over the exploitation in the
international seabed area. It was the so-called "Unitary system"
under which the Authority should be granted the supreme position.
According to this paper the exploration and exploitation of the
seabed would be conducted exclusively by the International seabed
Authority directly through the Enterprise or operating Arm of the
Authority or through a form of association between the Enterprise
of the Authority and the specified entities (States or
companies) pursuant to a contract concluded by them. For the
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purpose of securing compliance with the international provisions,
the Authority should exercise full and effective control over the
activities in the area.The Authority should be obliged to avoid
discrimination in - the exercise of its power. Special
consideration for developing countries should not be deemed to be
discrimination. The Authority should be required to adopt
procedures, rules and regulations for making an application and
for the qualifications of an applicant. Such qualifications would
include financial standing, technological capability and
satisfactory perfomance under previous contracts with the
Authority. All applicants should be treated on an equal footing
and would be required to fulfil four specific requirments: the
undertaking to comply with and to accept as enforceable all the
obligations; acceptance of control by the Authority; satisfactory
assurance of fulfilment of obligations in good faith and finally
the undertaking to promote the interests of developing countries.
The Authority should determine when to conduct activities in the
seabed area in association with other entities. Once such a
determination was made, the Authority should enter into
negotiations with the applicant on the terms of a contract. The
applicant should possess the requisite qualifications and comply
with the established procedures. He should not violate those
parts of the seabed area retained for the Authority. The
contractor should follow the resource policy and other decisions
made by the Authority. The contractor also should pay costs and
provide funds, materials, equipment, skills and know-how to the
Authority .

The final report of the Working Group indicated that the
proposal of the Group of Seventy-Seven received the support from
a few developing countries and developed countries, but it was
opposed by USSR and USA. Some developed countries expressed
general support to the Dbasic principles of the proposal of the
Group of Seventy-Seven, but stated at the same time that the
convention on the law of the sea must ensure the access of State
parties and other entities to the seabed area to conduct
activities. '

Workshop paper No.2 presented by the Soviet Union
suggested that the activities of exploitation should be conducted
by both the States and by the Authority and that all States
should be given equal opportunity to mine the resources of the
ocean floor. The Authority would determine the part or parts of
the area in which the exploitation would be conducted by the
Authority itself.The Authority's area would not exceed that area
in which the operation would be conducted by States parties. The
activities of States parties would be conducted on the basis of
contracts with the Authority and they would come under the
effective financial and administrative supervision from the
Authority. States parties may conduct activities in the area
through State enterprises or juridical persons (including
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companies) registered in and sponsored by States. States parties
sponsoring such entities would be responsible to ensure that such
entities would comply with the Convention and rules and
regulations adopted by the Authority. All States would have the
equal right to participate in the exploration and exploitation in
the seabed area, irrespective of their geographical location,
social system and level of industrial development, particular
consideration would be given to the needs of the developing
countries, especially the land-locked or geographically
disadvantaged countries.

Workshop paper No.3 submitted by the United states of
America suggerted a '"parallel exploitation system" under which
States parties and companies may carry out activities at the same
time with the Authority on the equal basis. The former should
conduct activities on the ©basis of contracts concluded with the
Authority. According to this paper States parties and other
entities (for example companies )may carry out direct exploration
and exploitation in the seabed by entering into contracts with
the Authority. The Authority would have effective fiscal and
administrative supervision over all activities in the area for
the purpose of securing effective compliance with the Convention,
and the rules and regulations adopted by the Authority. The
Authority should take measures to promote and - encourage
activities in the area and should avoid discrimination 1in the
granting of access to seabed exploitation and in the exercise of
its powers and functions. The Authority would be forbidden to
impair any rights under part I of the Convention and must fully
safeguard such rights. The interests and needs of the developing
countries, particularly the 1land-locked and geographically
disadvantaged states among them should be taken 1into special
consideration. The external entities which would apply to enter
into contracts with the Authority should possess the
qualifications such as financial standing and technological
capability. The Enterpise of the Authority and States parties
should be pressumed to possess such qualifications. All
contractors would be required to accept supervision by the
Authority subject only to these requirements, the Authority
should award a contract; but if it received simutaneously more
than one application for a contract in the same area, the
contract would be awarded on a competitive Dbasis. If no such
competing applications were received, a qualified applicant would
be granted a contract within 90 days. The Authority would not
have the right to refuse to enter into such a contract if the
financial arrangements had been satisfied and the coniract was in
strict compormity with the provisions of the Convention and the
rules and regulations of the Authority. The contractors should be
obligated to provide the necessary funds, materials, equipment,
skills and know-how as necessary for conduct of operations
covered by the contract. '
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The Workshop paper of the United States received support
from a few delegations of the developed countries. These
delegations expressed that they would accept the principles of
direct operation conducted by the Authority, provided that the
Convention would assure the states parties and other entities of
reasonable and acceptable econonic terms. They also may accept
the provisions set in the Convention, which would favour the
Enterprise and developing countries.

During the discussions, Norway presented a compromise
proposal which ensure that the seabed activities would be
conducted exclusively by the International Authority and that the
Authority may decide to carry out activities in co-operation with
states parties and other entities 1in accordance with the
provisions of the convention. The Authority should be able to
exercise control over the activities in the Area for the purpose
of ensuring continuous and sustained observance of the rules,
regulations and procedures of the Convention and the Authority.

Finally, Nigeria circulated an informal proposal as an
intermediate proposition between the "Unitary Scheme" and the
"Dual Scheme", under which the Authority may establish "Joint
Venture System" with other entities which would be interested in
seabed mining.

Prior to the above proposals, the provisions on the basic
conditions of prospecting, exploration and exploitation set forth
in the <<Revised Single Negotiating Text>>and its annexes
submitted by the Chairman of the First Committee at the fourth
session suggested a dual scheme under which the mining and other
activities in the seabed area should be <carried out by the
Authority, or by states parties or their nationals in association
with the Authority and wunder its <control. The negotiating text
stipulated a contract system under which the Authority would
grant contractors the exclusive right within the Area, but
assurance would be provided to the Authority for its control over
operations at all stages. The following procedures for selection
of a contract area would be adopted: the external applicant would
apply for the area in which he wished to conduct exploration and
exploitation, the Authority should allow him to carry out
operation in the designated half of the area, and the other half
of the area would be reserved for the direct exploitation by the
Authority or for the exploitation conducted by developing
countries or their nationals in association with the Authority
under its control, the Authority should lay down the rules,
regulations and procedures for examination of qualifications of
the so-called contractors. In the contract the rights and duties
of the Authority and the contrator should defined, the sharing of
profits between them be dermined, the contractor would be
requested to transfer data and train personnel of the Authority
and developing countries and the contractor should granted the
assurance for the leased area and the exclusive right to explore
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and exploit a specified category of minerals in the contract
area.

During the discussions in the Working Group and the
Negotiating Group the most central question was whether any dual
system of exploitation should be allowed to be applied and in
particular, how states parties and other entities would be
assured of access to the Area. The other two questions were the
exploitation by states parties and corporations would take a
higher or lower position compared to the direct exploitation
conducted by the Autherity thorough its Enterprise and whether
the dual system would be of permanent or temporary nature. In
regard to the implementation of the Declaration of Principles
adopted by the United Nations General Assembly in 1970, namely
the priniciples that the seabed and its resources are the common
heritage of mankind there were different views.The view held by
the developing countries stressed that the system of exploitation
should not <c¢reate in principle a monopolistic situation with
respect to seabed mining. While some developed  countries
expressed the view that there would be an obligation to ensure
that the resources of the seabed would be explored and exploited
in an efficient manner. On the issue of assured access, one
group of countiries (industrialized countries) would prefer to set
out in an exhaustive manner all basic conditions relating to
exploration and exploitations, A qualified applicant would have
the right to acquire a contract and the Authority would be
obliged to enter into a contract with such an applicant. Another
group of countries(developing countries)placed great importance
on retaining certain discretionary powers for the Authority
particularly regarding qualifications and selection of an
applicant, and the conclusion a contract. The former group of the
countries supported an automatic assured access to the Area,
since there seemed to be general agreement that the Authority
would presumably have some degree of discretion in applying the
relevant provisions. The question was rather the degree of
allowable discretion and the manner in which that discretion
could be wused. Another aspect of the central question was the
principle of ensuring equal rights for all states parties, either
to carry out or to participate in seabed mining . There seemed to
be disagreement on the need to promote the interests of the
developing countries. However, the principle should be worked
out, in order to eliminate the possibility of discriminatory
treatment.

In the late stage of the session Kissinger, the secretary
of State of the United States made a statement ocutside the
conference expressing that the United States would be likely
agreed to give financial support to the Enterprise in order to
enable the Enterprise to start its mining operations
simul taneously or nearly simultaneously with states parties or
private groups. In the meantime, the United States would be ready
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to accept the provision on technology transfer to the Enterprise,
as it was stipulated in the Convention, to equip it with advanced
technology mastered by some industries, Kissinger also suggested
that the conference for periodic review of the Convention be held
probably within a period of 25 years, in order to eliminate the
fear that a system may be proved unfit but be implemented
permanently.

Two years had been devoted to the negotiations on the
foundamental issue of the regime on exploration and exploitation
since discussion on this substantive problem was held at the
Third United Nations conference on the law of the sea in 1974.
From the outset of the negotiations on this issue there were
contracting views between the two groups of countries.The
developing countries maintained that the International Seabed
Authorrity would be the only seabed miner, while the technically
advanced countries insisted that the operation would Dbe
counducted by private commercial groups. Close to the end of the
session the industrialized countries agreed that the Enterprise
and other entities could carry out seabed operation on the equal
basis and the Group of Seventy-Seven also agreed that other
entities may participate in seabed mining in association with the
Authority.

At this session the First Committee received a report of
the Secretariat entitled <<Preliminary Report on Financial
Arrangements of the Enterprise---Operating Arm of the Seabed
Authority >> (A/CONF.62/C.1/L17) which proposed that the
Enterprise should pay US$ 354--562 million for a period of six
years to be used for study ,development and investment for
exploitation prior to the recovery of funds by mining
enterprises. Therefore, the governments must ensure the lending
of money to the Enterprise. The report estimated that three years
of deep ocean mining operations would produce totally 3 million
tons of ores and the Enterprise would have US $125-175 million
revenue per a year after the recovery of the invested money.

In the evaluation of this session a number of delegations
raised some questions which had not been discussed yet or would
to be discussed at the next session. These questions were: the
powers and functions of the Assembly and Council of the
Authorety, the composition of the Council, financial arrangements
between the Authority and contractors including the sharing of
revenue derived from seabed mining, the functions of the
Enterprise, settlement of disputes, etc.

The informal sessions of the plenary considered article by
article <<The Informal Single Negotiating Text>> (Part IV)
submitted by the President of the Conference at the fourth
session. The main issue was related to the procedures for
compulsory settlement of disputes. According to the text states
parties may freely choose among the following three procedures of
compulsory settlement of disputes: Tribunal for the Law of the
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sea, International Court for Justice and Arbitral Tribunal. The
issue covered the following aspects: freedom of states parties to
select wvarious tribunal, jurisdiction of a tribunal, interim
measures to be taken prior to the final award made by the
tribunal, different tribunal to be applied by states for the
settlement of disputes, provision on permitting a ship owner or
other states to seek prompt release of a detained ships and a
provision exXempting from compulsory settlement certain Kkinds of
disputes over a coastal state's rights in its economic zone. The
last of this session, the President circulated a revised
negotiating text on dispute settlement (A/CONF.62/WP.9/Rev.1),
which could be the subject of further discussion at the next
session.

VI The Sixth Session

The sixth session was held in New York from 23 May to 15
July 1977 for a period of eight weeks. The representatives from
148 States attended the session. The aim of the session was to
prepare a composite negotiating text on the Convention on the Law
of the Sea which would be a basis for the Conference to have
further negotiations.

During this session the three Main Committees held
informal meetings respectively to consider the main issues of
each Committee. The first three weeks of the session were devoted
to consideration of the subject on the international seabed and
the last two weeks were spent on additional consideration of the
status and limits of exclusive economic zone, marine environment,
scientific research and development and transfer of marine
technology. In addition,the informal plenary meeting considered
the subject of dispute settlement.

The First Committee set up a Negotiating Group with Jens
Evensen of Norway as its Chairman. he Negotiating Group
considered three subjects concerning the international seabed:
regime on exploitation, structure of the International Seabed
Authority and procedures of thre settlement of disputes. A report
prepared by the Secretariat was circurlated at the session, which

was entitled <<Financial revenue and costs of the Seabed
Authority>>(A/CONF.62/C.1/L/19).
The informal Plenary Meeting continued consideration of

the text on the settlement of disputes and considered again the
{<Revised Informal Single Negotiating Text>> article by article.

According to the decision of the Meeting, the President of the
Conference and the Chairmen of the three Committees were
entrusted by the Meeting to synthesize the four parts of the Text
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submitted previously into a composite text called <<Informal
Composite Negotiating Text>>(3),which was composed of 303
articles, 7 annexes, a preamble and final provisions, covering
the entire range of subjects on the Law of the Sea. It was an
embryonic form of the Covention on the Law of the Sea.The part
relating to the international seabed which had been considered by
the First Committee was made up of 53 articles and three annexes,
constituting a principal part of the text.

The <<Informal Composite Negotiating Text>> marked a new
stage in the formulation of a new convention on the law of the
sea. The first draft text was the <<Informal Single Negotiating
Text>> submitted 1in the third session in 1975 and then it was
revised as the <<{Revised Single Negotiating Text>> in 1976. This
<<Informal Composite Negotiating Text >> was the third draft text
which reflected the common views agreed upon to a certain extent
by the participating countries in regard to the most subjects.
The President of the Conference stated in his note that it would
not represent any negotiated or accepted text,therefore, it would
serve purely as a procedural device and provide a basis for
further negotiation. It would not affect either the status of the
proposals already made by delegations or the right of delegation
to submit amendments or new proposals.

At this session Fiji, as the third country, requested that
it would be willing to be the site of the International Seabed
Authority (Document A/CONF.62/56).As early as in 1974 Jamaica
demanded that the Authority be located in its capital, Kingston
and received the support from the Group of Seventy- seven. In
1975 Malta also proposed to be the host country of the Authority.
This question was not formally considered at this session.

Besides, Portugal proposed that the Tribunal for the Law
of the Sea be set wup in Lisbon, the Capital of Portugal
(A/CONF.62/55)

VII. The First Part of the Seventh Session

The seventh session was convened twice. The first part of
the session was held in Geneva for eight weeks from 28 March to
19 May 1978 and was attended by 142 state delegations.

As a result of five years negotiations, the <{Informal
Composite Negotiating Text>> had been formulated during the sixth

session. It was unnecessory to consider the text article by
article in this session. Therefore, the Conference at its seventh
session identified certain outstanding core issues and

established negotiating groups for consideration of the core
issues. Three of the seven negotiating groups dealt with the
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subject of the international seabed. The three groups were:

Negotiating Group 1, chaired by Frank x. Njenga of Kenya,
was responsible to deal with the system of exploration and
exploitation of the International Seabed Area, as well as
resource policy.

Negotiating Group 2. chaired by Tommy T.B. Koh of
Singapore, was to deal with the financial arrangements.

Negotiating Group 3, chaired by Paul B Engo of Cameroon, was
to deal with the composition, powers and functions of the organs
of the International Seabed Authority.

The Conference also decided that all remaining outstanding
problems would discussed and solved at the Committees.

The Kkey problms on the system of exploration and
exploitation and the resource policy to be considered by
Negotiating Group 1 were: the role of the International Seabed
Authority in the system of management of exploitation, transfer
of technology from seabed mining entities to the Authority, a
policy of production control and a conference for the review of
the whole system to be held in twenty years.

According to the <<Informal Composite Negotiating Text>>
submitted in 1977, activities in the deep ocean floor should be
carried out by the Authirity " on behalf of mankind as a whole "
under the so-called '"parallel system" or '"mixed system'". Under
such a system one half of each development area would be
exploited by the  Authority through the Enterprise or by
developing States and the other half of the area would be mined
by external entities--government entity of a state or by private
financial group in accordance with the contract concluded with
the Authority.

In the discussions Article 151 of the <<Composite Text>>
was revised as: activities in the Area should be "organized,
carried out and controlled” by the Authority. This gave the
Authority a governing role in organization, management and
control over activities in the Area and ensured participation of
states parties and other entities in activities.

Amendments were also made on the role of the Authority in
the equitable sharing of ©benefits obtained from seabed mining.
The provision of the <<{Composite Text>> (Article 140) that the
Authority should "establish a system” for this purpose was
amended as the Authority should"provide for the equitable sharing
of benefits derived from the Area through any appropriate
mechanism".

The <<Composite Text>> provided various ways of collecting
funds for the purpose of securing the practical and effective
seabed mining by the Authority and its operating arm- the
Enterprise and other entities possessing funds and technology
including way of lending funds by all states parties to the
convention. In this session the. discussion was focused on the
question of technololgy transfer for the purpose of assuring the
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Authority of acquiring the technology for the conduct of seabed
mining. The revised <<Composite Text>> expanded the obligations
of the access 0of contractors to seabed for mining, including
making available to the Authority a general description of the
equipment and methods to be used by contractors in carrying out
activities in contract mine area, undertaking to negotiate an
agreement to make available to the Enterprise the technology
which would be wused by the contractor and which he would be
legally entitled to transfer and undertaking the same obligations
to transfer the technology to the developing countries which
would carry out exploration and exploitation in the reserved, part
of the area of the Authority. Besides, the text also stipulated
that if the negotiations failed within a "reasonable time" to
reach an agreement on the technology transfer, conciliation
procedures would be referred to, and binding arbitration may be
adopted at any time 1if necessory. There was also provision on
penalties.

The changes in production policies of the Authority were
made on the basis of the work done by the Working Group of
Experts on production policies chaired by A.A Archer(UkK).
According to B, Article 150 of the new text '"the aim of
production policies is to promote the growth, efficiency and
stability of seabed minerals markerts at prices'", remunerative to
producers and fair to consumers. The revised text suggested the
maxXximum production norm relating to the growth of world
consumption of nickel and limited the seabed production to 60% of
the growth rate of consumption, and the rest percentage would be
reserved for the land producers.

The question of the Review Conference was one of the most
controversial ones considered by Negotiating Group 1. The
<{Composite Text>> proposed that the Review Conference should be
held twenty years from the approval of the Convention. If an
agreement on exploration and exploitation was not concluded five
vyears after the commencement of the review conference, the seabed
mining would be confined only to the Authority and the joint
venture between the Authority and other entities. Therefore, the
system of exploitation would be automatically changed over to"
Unitary System", as maintained by the most developing countries,
replacing "Parallel System" under which the exploitation would be
conducted by the Authority and contractors. Because of opposition
of the developed countries, the Chairman of the Negotiating Group
proposed the following amendments of Article 153 of the
({Composite Text>> :five years after the commencement of the
Review Conference, the Assembly of the Authority may make a
decision by a two thirds majority for suspending all new
activities of seabed exploration and exploitation, including
activities of the Authority and other external entities. Such a
suspension would last until an agreement on a new system
replacing the system of exploitation for the interim period of
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the initial twenty years.

The financial arrangement of the Authority dealt with by
Negotiating Group 2 were mainly related to the amount of fee
payable to the Authority and the guide to calculation of payment
of the fee. The Chairman of Negotiating Group 2 prepared a
compromise proposal on this item. According to the proposl the
applicant should pay administrative expenses to the Authority for
dealing with the application, called application fee, and annual
fixed fee for his right to mine. Once the production began the
contractor may choose one of the following two systems of
payments. The first was payment of production charge at a higher
rate, the contrator would pay a sum equal to the market value of
a certain percentage of the processed metals produced {from the
nodules extracted from the seabed mine. The second system of
payment was a combination of low rate of the production charge
and share of net proceeds of subcontrctor. The latter system of
payment may vary with the change of the profitability of the
contrator.

In addition, the Chairman of the Negotiating Group also
redrafted the terms of the financial arrangement of the Authority
and the Enterprise.

The Chairman of the Negotiating Group preseneted certain
concrete proposals, but they did not receive extensive support.
The negotiations remained to be carried out further.

Negotiating Group 3 considered the items concerning the
organs of the International Authority, their composition, powers
and functions. The main issue was the composition of the Councilil
and voling system. According to the <<Composite Text>> the
Council would consist of 36 members selected from the following
five categories of countries:four members from among countries

which would have made the greatest contributions to the
exploration for , and the explotiation of, the resources of the
seabed area, four members from among countries which would be

major importers of the categories of minerals to be derived from
the seabed mining, six members from among developing countries
representing special interests, including those states with large
population, states which would be land-locked and geographically
disadvantaged, states which would be major importers of the
seabed minerals and the least developed countiries, eighteen
members elected accoding to the principles of ensuring an
equitabal geographical distribution., The land-locked and
geographically disadvantaged states would be represented to a
degree which was reasonably, proportionate (o their representation
in the Assembly of the Authority. The text also stipulated that
all decisions on aquestions of substance should be taken by the
Authority by a three-fourths majority of the members present and
voting.

After negotiations, the negotiating Group made two
amendments on the composition of the Council. One was that the
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category of the major exporting countries should include at least
two developing countries. The second was that not only the land
locked and geographically disadvantaged states, but also the
costal states particularly the developing coastal states not
included in the four categories of countries representing special
interests should be represented in the Conucil in a reasonable
proportionate to their representation in the Assembly.

The plenary meetings held during this part of the session
discussed the Preamble and Final Clauses of the Conventio n and
other concerned subjects.

VII The Resumed Seventh Session

The resumed seventh session was held in New York from 21
August to 15 September 1977 and was attended by 131 delegations.

During the resumed session the 7 Negotiating Groups held
informal negotiations on. 7 difficult core 1issues in the
convention. The foundamental questions were the area of
international seabed, control over marine pollution, continental
shelf, delimitation of marine boundaries and others. The
international seabed as a key question for negotiations was
disscused by Negotiating Groups 1, 2 and 3. Negotiating Groups 4
and 5 did not held further consultations and discussions on
their items because progress had been already made on these items
at the previous sesson.

At the late stage of the session the Representative of
Fiji made a statement on behalf of the Group of Seventy-seven
expressing the  opposition to wunilateral legislative action by a
state or a group of states with regard to exploitation in the
international seabed area. The representative of the United
 States argued that international law would not deny the rights of
states and their nationals to utilize deep sea minerals. Some
representatives of states pointed out that unilateral legislation
would do harm to the Conference. While some other representatives
expressed the views that such actions of seabed exploitation
would not be impeded before the Convention on the Law of the Sea
came into force. The President of the Conference appealed to all
states to "abstain from any measures that might hinder the
preparation of and instrument that could be accepled by
consensus".

In the resumed session negotiating Group 1 considered the
system of exploration and exploitation of the future
international seabed area, focusing on the question of the basic
conditions of exploration and exploitatiaon, in particular the
basic conditions of the mining of the seabed minerals by the
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International Seabed Authority through contracts entrusting
states and companies. More discussions were held on the
qualifications of the applicant for application for contracts of
the exploration and exploitation and the selection of the
applicant by the Athority. The contents of this item were covered
in the annexes of the <<Composite Text>>.

After consultation the Chairman of Negotiating Group 1
submitted a compromise formula as amendments to the concerned
part of the <<Composite Text>>. One of the amendments was related
to the so-called <<Anti-monopoly>>. It read as follows: "As a
guide to the negotiations between the Authority and applicants,
in conducting such negotiations, the Authority shall take into
account the ¥ needs to provided for all states parties,
irrespective of their social and economic systems or geographical
locations, opportunities to participate in the development 0f the
resources in the Area and the need to prevent monopolization of
such activites ". To this amendment, the Soviet Union proposed
further provisions that there should be limitation of a total
number of contracts which may be granted to one state and
companies in the international



\éehbed Area and in a certain portion of the Area, and
rreference should be given to those arplicants which may have not
yet obtained any contract.

During the consideration of this guestion, 1ndia'sdbnitted
a new proyosal for ensuring the direct conduct of seabed
mining by the Enterprise. The content of this prroposal was:
" The Authority shall have the discretion to ensure that the
Enterprise engages in seabed mining effectively from the date of
entry into force of this Convention " . This proposal was
supported by considerable developing countries,

Durin§ this session, the European Economic Communi ty
requested to resume discussions of the proposal which it had
rresented in Genewva, and ekpressed strong reservation for the
formula of the Chaivrman of the Negotiating Group. But many
representatives objected to this regquest, At the end of working
Group meeting it was agreed that the consideration of a rackege
of items would resumed after discussions of all concerned
guestions.

The wmain sub.jects considered by Negotiating Group 2 wenre
the amount and rate of fee to be paid by seabed operators to the
Authori ty.

At the conclusion of this session the Chairman of the
Negotiating Group submitted a <(<{compromise proposaldd covering
the wmost subjects discussed by the Negotiating Group. The

Chairman stated in his explanation that the proposed figure WAS

" the golden mean ™ to both the Authority and the seabed mining
enterprises, Jt was in compliance with the guides set forth in
the proposal text : ensuring optimum revenues for the Authority,
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attracting investments to seabed mining and enabling the

Enterprise to engage in seabed mwmining as early as possikble.

According to the <<{compromise proposald> in onrder to

process an application for a contract a fee would be fixed at an

amount of USS 508,808 per application. If the cost incurred by

the Authority was less than this amount, the difference would

.refunded to the applicant. A contractor would Pay an annual fixed

fee of USS 1 mwmillion from the date of entry into force of the

contract. from the commencement of commercial rroduction a

contractor may choose freely one of the two systems of rayments.

The first system was by a way of paying a production charge. The
contractor should pay annually 7.5% of the maket value of the
rrocessed metals for the first six years of commercial rroduction.
The fee would rise to 18% from the seventh to twelfth yeans of the
production and maximumly not exceed 14¥. If a contractor chose
a mixed sustem of payment, fhat was to pay a cowmbination of. a
rroduction charge and a sharve of net proceeds, the production charge
would 2% from the commencement of production to thé sixth year and
47 from the seventh year to the twelfth year. It would be raised
to 6% from the thirtieth year. As for the share of net proceeds,
407 would be drawn from the total net proceeds of the contracton,
487, would be drawn for the first six years of commercial
rroduction, 78% from the seventh year to twelfth year and not more
than 8% would be increased from the thirtieth vear afterwards.
The Chairman of the Negotiating Group explained that

according to the study made by the Massachusetts Institute of

Technology (MIT) on economics of investment to seabed mining the



contractor Qould get 154 of the Internal Rate of Return after he
Paid national tax and the Authority would have US$ 1.1 billion
income every year, The Chairman of the Negotiating Group stated
in his report that the internal vata of return, after paying
national tax comparable to that to the United states, was the
" golden mean " and it was a figure which seemed to be commonly
accepted in the world of international financial community.

Negotiating Group 3 had not reached an agreement on the
composition and voting system of the Council in the first part of
the sevénth session and, therefore, decided to shift to the
subject on the structure and functions of the subsidiary organs
of the Council of the Seahed Authoity at this resumed session.

After the negotiations the Chairman of Negotiating Group 3
Suggested to sevise the ({(Comporsite Text>>, rroposing that the
Economic Planning Commission, Technical Commission and Rules and
Regulations Commission in the text he grouped into a Economic
Planning Commission and a Legal and Technical Commission.

ficcording to the <{Composite Text>> the Economic Planning
Commission should review the trends of supply, demand and Prices
of seabed minerals, determine the adverse ecnomic effects on the
developing countries rroducing the same minerals caused by seakag
mining and propose to the Council a system of compensation fon
&eveloping countries,

In the consultations some countries held that the Economij e
Planning Commission should submit proposals on economic planning
upon  the reguest of the Council, while some other countrijec
favoured that the Economic Planning Commission should ke granteq

extensive power on economic rlanning, including some other POwen
’

(-2 6



for example the power to control production. The Chairman of the
Negotiating Group Proposed in his suggestions that the Econowmic
Planning Commission upon the request of the Council shoﬁld
Propose measures to implement decisions relating to activities in
the seabed area taken in accordance with the Convention.

The task of the Legal and Technical Commission, as
Proposed by the Chairman of the Negotiating Group, was to review
rlans of work fonr mining and other seahed activities, to
Superuisé such activities, where appropriate, upon the request of

the Council, to prepare assessments of the environmental

implications of activities in the Area, to make recommendations

on the protection of the marine envinronment and to formulate and

submit to the Council the rules, regulations and procedures of the

Council concerning the management of seabed activities,

The new proposal text also stipulated that each Commission
should perform its functions in accordance with such guidelines
and directives as the Council may adopt.

The Chairman of the Negotiating Group also rroposed in

this text that each Commission would he cowmposed of 15 membens

elected by the Council upon nomination by the States rarties and

that decisions of each Commission should be taken by a two-thirds
majority of members.
THE FIRST PART OF THE EIGHT SEESSION
The eigth s;ssion was also convened twice. The fipst part
of the session was held in Geneva from 19 March to 27 April
1979 for a perviod of six weeks and was attended by 11008

representatives from 139 countries,

The session decided af tenr negotiations that the
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ammendments made and SuPponted at the previous two sessions

be wecorded 1n the << Rivised Informal Composite Negotiating

Text >>. [4]

In addition to 7 negotiating groups, the session set up a

Twenty—one Nation MWorking Grouy unden the First Committee to

consider the subject of the international seabed. The Horking

Group was composed of 10 Jdeveloping countries, 18 developed

countries and China. Besides, a MHWorking Group of Legal Expenrts

was also established for the settlement of seabed disputes. The
three Main Committees continued thein work and the informal

rlenary meeting carried on negotiations on the settlement of

disputes. The Drafting Committee began to work.

The First Committee and the Twenty-one MHNation Norkin§
Group concentrated their discussions on the implementation of the
system of exploitation of the international seabed. The previous
sessions had decided on a "parallel system of exploitation”™ under
which the Enterprise of the Authority and other entities—-State
goverments and private enterprises would have the right to enterp
into the deep sea apvea for mining. This system involued the
following two aspects, The first one was how to assure the
International Authority and its Enterprise in particular of adequate
funds in order to compete with State governments and pPricate companies
for the mining, and how to ensure that the Authority and its
Enterprise would acquire the required technology. The secand
aspect was how to make States governments and private epnternprises
obhtain contracts for the mining of the seabed.

In regard to fipnancing the Enterprise, it was generally

agreed that the funds, akhout USS one billion at least, necessary
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to exploit the first mine site should be »raised for the

Enterprise. As proposed by previous sessions, the most part of

the necessary funds would be lent by the Entervprise and debts
incurred to this end would bhe guaranteed by all States parties,
the other part of the funds would ke sought by the Enterprise
from the tax raid by miners.

The last session proposed that the States parties would

provide cash contributions directly to the Enterprise as the

third financial source of the Entevprise. This session discussed
the ratio between the cash and guarateed debts provided by States
rarties to the Enterprise. The Group of Seugnty-seven stated that
the financial structure consisting of one—thinrd cash and

two-third debts proposed by the Chairman of Negotiating Group 2

at the last session would not be acceptabie to the Enterprise, as
a new institution. They also expressed that the funds to be
allocated by Staes parties according to the Proportionate scale
of the membership fee of the United Mations, as proposed by the
last session, was unreasonable and that the States, whose
nationals or financial groups would conduct the seahed mining,
should make extra contributions to the Enterprise. But the most
devlioped countries held the view that the cash-deht ratio of 1:3
would bhe normal in commercial practice in order to assure the
Enterprise of the funds required for the first Project, and that
the Enterprise should exercise effective management in accordance
with the normal commercial practice.

In the final stage of this session the Chairman of

Negotiating Group 2 made two ammendments to the proposal of the

last session. The first was that the cash-debt ratio changed from
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1:2 to 1:1 and the second was the cash contributions provided by

States parties would be long-term interest-free loans.

Norway »roposed an " Estakblishment Fund " which was

eguivalent to 28/ of the funds needed by the Enterprisc and

would be shaied by all States rarties.

The other main source of the funds of the Authority was

taxes paid by seabed miners. In the last sesssion the Chairman of

the Negotiating Group proposed two system of financial payments.

The contractor may choose one of the two. The first was the

single system of production chavge, similar to a royalty. This

system would he applicable to the CStates with central rlanning

economy. The second was the system of rayment by way of a mixture

of production charge and sharve of net proceeds. The States with

market economy would prefer the second system.

in the early stage of this session the Chairman of

Negotiating Group 2 amended the ratio of payment of fee presented

in the last session and explained that the Soviet Unioﬁ accepted

the amendment as a compromise proposal. However, the industrial

States and Jdeveloped States opposed it. The Group of Seventy-

seven stated that the amended provision could not offer adeguate

revenue to the Authority. The first proposal, as they presented,

suggested that the seabed wining contractor for each mine site

should bhe also reguested to provide a lump sum of USS sixty

million to the Authority.

Par\t' of the sum should he paid

immediately after the signing of contract and the remaining part

of the sum would be paid when commercial rroduction hegan. The

Group of Seventu-seven further suggested that super tax Shaunta

be levied on the contractor gaining high profits. On the other
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hand, the develoyped countries complained that the figure for tax

rate suggested by the Negotiating Group was too high and stated

that the system of fixed rate did not vary with the return

on investment of the contractor.

In the late stage of the session the Chairman of Negotia-
ting Group 2 made two minor changes to the provision on rate in
the text.

In regard to the system of exploration and exploitation
nigotiating Group 1 nainlyvdiscussed thé rroblems on technology
transfer, Jjoint ueﬁture, rroduction policy etc.

In the lest session it was generally agreed that the
seabed mining contractor had the duty to help the Enterprise
acquir the technology. On the basis of the negotiations held in
the last session some additions were wmade to this item. The app-—
licant should inform the Enterprise whether the technology he
would use could khe available in the open market, while the Enter-
rrisel may request the contractor to supply undexr the fair terms
the technology which would not he purchased in the open néﬁggt-
Besides. The Jdefinition was also given to "technology™. Some
developing countries expressed that the Enterprise should also
have the right, in addition to the right to conduct Miniﬁg, ‘to
rrocess and refine the minerals ohtained from the seabhed nining;
and, therefore, suggested that the technology for transfer shoula
include the processing and refining technology in the obligation in
this regard. The issue on the aspects of the technology transfer
occurring between the contractor and the Enterprise and the prob-
lem on the implementation procedures remained unsettled.

In this cession the Netherlands submitted a concrete
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Proposal on the ,joint Veénture, which would be 3 supplement to

Participation of the Enterprise in seabed mining operation and

assupre the Enterprise of acquisition of revenue and technology.

ficcording to the Propsed suystem the

N

Authority would have the right

to choose feely to associate with any Jjoint mining enter- prise

of external entities, including the right to partici rate in 20¥

of capital. If the Enterprise exercise such a choice, the contractor

would also have the right to choose to rarticipate in the wmining

enterprise undertaken by the Enterprise. This proposal receiued

welcome from somwme States, but was not discussed at length.

In regard to the rroduction policy it was stipulated in
the composite text of 1977 that the Authority should exercise
control ocver seabed Mining in order to pProtect the revenues of
exports of land-producing. The HWorking Group of Experts established
in the last session in Geneva suggested the maximum production
norm relating to the growth of world consumption of nickel.

In this session an Informal Working Group chaired by
Nandan (fiji) was estabhlished. The group discussed the problem of
flexibility of the rroposed norm and then suggested that under
certain' circumstances the Authori ty would allows the seabed
mining contractor to surpass the planned annual production level
and temporarily adjust the production level according to the
relation and halance hetween supply and demand of the world. The
most difficult problem met with in the negotiations the level of
the maximum production norm and the number of the mine sites
available to the ‘exploitation.

In addition to the akove-mentioned, the problems, such as

the protection of monopolization of seakbed mining, the rules and
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criteria of selection of contract applicant, the obJjective
criteria of the Authority for selection of the applicant when the
number of contracts was approved according to the maxiwmum
rroduction norm, the prefervential rights granted to the Authority
and others, remained to be further discussed.

Hith regard to the organs of the Authority, no progress
was made in the voting system of the Council of the Authority.
But some changes wevre made to two categories of members of the
Council. The first category would have foun seat§ among 36
members of the Council, and the change suggested that the founr

member should be selected from among the eight States parties

which would have the largest investments in preparation for and
in the conduct of activities in the area, either directly or
through their nationals. The second category also would have four
members and they should be selected from among those States
yarties which, during the last fiue years for which statistics
would be availahle, would have either consumed more than 2 per
cent of total world consumption or had net iwmports of wmore than 2
rer cent of total world imports of the commodities produced.

In addition, discussiong were also held on some easy
articles, including the article on the Enterprise which would
carry out the wmining of minerals in the seabed arvea, as well as
transportation, processing and marketing of minerals recovered
from the seabed arvea.

In regard to the site of the Authority, Fiji, Jamaica and
Malta all proposed in 1978 that the Authority he sited in their

countries ., In this sesssion the Group of Latin American States
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rresented a letter to the President of the Confernce, supprorting
Jamaica. While the Group of fAirabh States expressed their supponrt
to Malta. Asia, Hestern Eurore and some other countries regues-
ted that same treatment should be granted to the three candidates
in the revised composite text,

In regard to the settlement of disputes, the Group of
Legal Experts chaired by Harry MWunsche ( German Democratic
Republic > was established The Group redrafted the kinds of
disputes to be dealt with by Seabed Disputes Chamber of the
Tribunal for the Law of the Sea and discussed the prohlems such as
who may enter the Chamber as a party to the dispute, limitation
on influence on the decisions of the Authority by the Tribunal.
It was generally agreed that only.the fissembly and the Council
among the organs of the Authority coqld request the Seaked Chamber

to give advisory opinions. Besides, an agreement was reached on

/
/

prohibition of /the disclosing of any industrial secret by the

staff of the Authority. Some prokblems, such as.the procedure of

selection of the members of the Seabed Dispute Chamber, renainéd

to be further discussed and settled.
THE RESSUMED EIGHTH SESSION

The resumed eighth session was convened from 19 July to 24

August 1979 and 143 delegations - were present at this session.

The session decided to hold two more sessions in 198@ to conclude

the negotiations of the Conference. The session failed to make

the second revision of the Composi te Text o 1% planned

originally. It made a decision that the nesults of ket bRt
be recorded in the memorandums of the VePorts of the chairwen of

the Committees and the Negotiating Groups
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During this session the negotiations yene mainly held in
the form of - informal meetings by the three Main Committees and
the Informal Plenary on the settlement of disputes, the 7 Nego-
tiating Groups estakblished in 1978 for the Purpose of settling 7
Core issues, the Working Group of Twenty-one fon gponsideration of
the subject on the seabed and the Group of Legal Experts on the
Settlement of seabed disputes hoth established in April of 1979
and the Expert Group on the final pProvisions newly set up by this

session.

The Nopking Group of Twentu—-one held negotiations on the
System of exploration and exploitation. The previous sessions had
agreed to the parallel system of exploitation under which the
Seabed exploitation could be conducted by the Authority and by
State and private companies by contracts concluded with the

Authori ty, but the Authority would exercise control over all

activities of exploration and exloitation. The seabed area would

be divided into two parts. One part would be open to all external

entities, called contract area or non—resevrved area and the othenr

Part would bhe reserved for the exploitation by the Authority por by

both the Authority ang the Jdeveloping countries,. palled~rbser0ed

area. Every miner (or contract applicant) should submit, after regional

Prospecting, a block of zan area big enough for twomine sites of the_

Same commercial value. The Authority would makea choice of them, - .one

site would be reserved for the AQuthority and the other site bhe granted

to the applicant for exploitation by contract.

.

.

On the basis of the above mentioned this session made some

amendments including the following: how the applicant would provi-

de data obtained aften Prospecting, the Authority may make at any
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time a decision on a given mine site of the area reseprved for explo-

ration and exploitation, any othep seabed miner particira- ting in

Joint venture with the Authority should pauy taxes to the Authority
as any other private company would do,

the State shouldgive an

assurance to the applicant and so gp.

According to the provosal of the Group of Seventy-Seven

amendment was made to article 148, paragraph 1, adding "or other

self-governing status recognized by the United States in accor-

dance with General nssepblg resolution 1514 (XU> and other relevant
General ﬂssenbiy resolutions" after "Activities in the Area shallbe
carvied out for the benefit of mankind as a whole, taking into

particular considervation the intervests and needs of developing

States and of peoplc who have not attained full indepvyendence."

Some other subjects, such as the transfer of technology,

the review conference, were needed to be settled through fuvrthenr
negotiations.

The financial arrangements for the Authority Covered two
aspects: the first was financing the Enterprise to carny ocut one
mining proJject and the second was the payment of tax by the

seabed miner to the Authority.

The financing for niﬁing rroject of the Enterprjse inveol-
ved the following four points: first, the Enterprise should hbe
assured of the funds necessary to carry out one fully integrated
mining project and prospecting to marketing, second, the funds
required for the first project would he raised by way of lending,
half of which would bhe interest-free loans and the otheyr half

interest-hearing loans; third, the amount of funds lent },y States

parties to the Enterprise would be determined according to the
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nited Nations scale on budget allocation;‘fourth, the repayment

of interest-bhearing loans should have the priority over the repay-

.

ment of interest-free loans.

The Chairman of Negotiating Group 2 submitted a new Propo-

sal concerning the payment of fee by the seabed minner to the

Authority. The proposal dealt with the niked system of pauwment

which the Market Economy countries nay choose, It covered the

following points: 1 lower production charge was suggested. The

rate would he 2-4% jnstead of 2-5% as rroposed previously, and

the rate would remain at 2% when the annual return (recoveryl) on

the investment was less than 15%. 2. the Authority would make a

levy on the total net proceeds obtained by the contractor frowm

mining and processing. The original pProposal suggested 354 out of

the total net proceeds and was opposed by the developed countries.

The new propasal synthesized the previously suggested rates and

took the development costs of wining and proccessing as the tax

base. This new proposal received support from the developed coun-

“tries; 3. on the basis of the return on investment of the contra-

ctor, the proposal suggested a flexible tax system with three
incremental teps. The net proceeds would he increased from 35-48Y%

to 58-78v.

In reganrg to the organs of the Authority there was still a

issue on interhelationship hetween the Assembly and the Council

of the Authoni ty, except the voting system of the Council, On the

hasis of the previous discussions the Chairman of the Megotiating

Group presented the proposal that "The Assembly, as the sole

organ of the Authori tyu

consisting of the all members, shall be

considered the supreme organ of the Authority to which the other

a4
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Principal organs shall be accountable as specifically provided in
the Convention."‘Regarding the exercise of powers and functions.

the proposal sdggested: "The principal organs and the Enteprprise

shall each be responsible for those Powers and functions which
have bheen conferred upon'then. In exercising such powers and
functions each organ ghall avoid taking any action which may

derogate or impede the exercise of specific powers and functions

conferred upon anothen orgaﬁ."

The UWorking Group of Legal Experts held further discussion
on the séttlenent of seabed disputes. The Chainman of the working
Group submitted after the discussion a new proposal which
included the following points: the election of the members of the
Seabed Dispute Chamber of the' Law of the Sea Tribunal, the right
‘of the Assembhly and the Council to make recommendations of a general
nature to the legel systems of the Chambenr, the establishment of
an ad hoc Chamber of the Seabed Dispute Chamben to deal with
special disputes, the precedure of legal proceedings taken by
a private financial group against a State and so on, But the pro-
blens, such as the rules of commercial arvbitration for the set-
tlement of some kinds of disputes and the conditions fopr using the
proceduré of commercial arkhitration, remained unsolved,

The informal Plenary Conference also held meetings and
considered the subdject of settlement of disputes, After long
negotiations concentrated on the procedures of compulsory settle-
ment of disputes, the Plenary took the view that the Tribunal f@p
the Law of the sea was the cornestone in this respect, and also
suggested the following three kinds of procedures tg he open to
all States to choose!: the International Court of Justice, the

15
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General Arkitration Procedures and the Special Arbitration Pro-
cedures for the settlement of special category of dioputes,

In this session the Horking Group of Legal Experts chaired
by ITvans ¢ Nopway ) considered the Final Clauses of the Con-
vention and drafted for the first time the list of items incilu-
Jing noncontentious and ;ontentious items., The final clauses inc-—

luded signature, ratification, entny into force, reservations,

exceptions and so on.
The First Part of the Ninth Session
The fiwvst part of the ninth session was convened from 3
March to 4 April 1988 for a period of Five weeks and was attended
by 152 state delegations. The session originally planned to
revise again the <{ Composite Text/Revision 1 >> and incorpevate
it into << ppraft Convention >>, But after the first three weeks

informal negotiations and the last two day’ s open debates which 91

delegations took part in, the session only rresented a new revis-

2d text <<Informal Composite Negotiating Text/Revision 2 > [si

on which 5 consensus was reached, and the President of the Con-

ference and the Chairmen of the Main Commi ttees and the Negotija-

ting Groups submitted 12 reports,

The session made rrogress in the following aspects: the

principle of mining system of the International Seaked Ares,

financial systemwm, definition of the continental shelf, prules of

nanagement of foreign ships fonr marine scientifiec research in the

continental] sheslvues of coasta]l States and in the exclusive eco-—

nOMiIc zZone of 2080 miles. Some Progress was also made on the deci-

sion—naking system of the Counci) of the Authority, but the text

acceptable in genexral wWas not worked out. An agreement on the

16
: 6-+39




Preamble of the Convention was reached and Progress was also made

on the negotiations on the final clauses and on the estakblishment
of a preparatory commission pending to the formal entpy into

force of the Convention, bhut no result was obtained in the con-

nexion with delimitation of houndaries of the continents]l shelf

and the exclusive economic zone hetween States with opposite or

adjacent coasts.

Quite a lot of pProgresses were made in the subject of the

international seakbed during this session. These progresses were

covered in the five reports submitted by the Chairmen of the Nego-

tiating Groups (Document A/CONF.62/¢c.1/1.27 rart 1-v and Corr.1).

The subjects dealt with in these veports were:

1. Mining systewm of the international seabed

The principal changes were made on the two aspects: one

was the future review of the system of exploration and exploi ta—

tion for the interim period, and the other one was the transfer

of technology.

In the <<{Composite Negotiating Text)>> Article 153 pegarding

the review of Conference stipulated that if the Review Conference

failed to reach agreement on the system of exploration and ex-—

rloitation within five years, the activities of exploration and

exploitation in the Area should ke carried out hy the authority

through the Enterprise and through joint ventures between States

and private entevprises, This could ke understood to a certain

extent that the activities of exploitation would bhe automatically

shifted to the "unitary system of exploitation™ of the Frterprise

of the Authority. This article was revised in the << Caomposite

Negotiating Text/Revision 1 >y g follws: until an agreement on

7
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the system of exploration and exploitation of the resources of
the firea enters into force, the Authority may decide, by the
majority reguired for questions of substance, that no new con-
tracts or plans of work for activities in the Area shall be
approved. This reuised.article was even opprosed by .deUGIOPed
States. They said that this provision would permit The Authority
to declare a moratorium. In this session the Chairman of the
Negotiating Group presented after negotiations a procedure for
ratification of entry into force, namely: five years after the
commencement of the Review Conference, if agreement has not heen
reached on the system of exploration and exploitation of the
resources of the Area, the Conference may decide during the ensu
—ing twelve months, by a two-third majority of the States panties,
to adopt and submit to the States parties for vatification,
accession or acceytance such amendments to the system as it de—
termines necessary and appropriate. Such amendments should entep
into force for all States parties 12 months after the deposit of
instruments of ratification, accession oy acceptance by three
fourth of the States Parties,

Based on the discussions the Chairmen of the Negotiating
Group nade S0mMe anengnents to the subJject of technology transfen
as well as to the provisions concerning " antimonopoly"™,

Amend

“ments were also made in regarnd to the distribution of revenues of

the Authority,

The seaked production rolicy was a principal auestion on

the system of exloration and expleoitation. Af ter negotiations

hoth t he maximum and the minimum production ceiling wepe

Proprosed. In addition, a limitation was also Froposed to the

18
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rroducers of metals othex than nickel.

2. Financial arrangements ¢q, seabed wining

The furiher details on fInaRcing gy Enterprise to exploit

the first mine site were given aftes €onsultations. In regard to

the financial terms of mining contracts, ¢he level of payment of

fee was furthes lowered upon the réquest of some developed Sta-

tes. Under the unitary system of the proguction charge, 8% of the

market value of the processed wmetals Should bhe paid in the first

reriod and the percentage would be raised to 13.5% after 1@ years

of production. TFor the mixed system of payment, the production

charge would bhe 27 for the first reriod of production and 4% for

the second periad. As for the part of the net rrocceds, they

would he 38 for the initial period and ke raised to 78% for the

late period.

3. The Assewmbly and the Council of the Authority

The most sensitive problem in this item of subject was the

decision-making system of the Council. fis was mentioned akove,

the Council would consist of 36 member States devided into five
categories, The first four categories would include 18 membens
countries representing special interests and the fifth category
also would have 18 members to he elected according to the Priv-—
cirle of an equitahle geogwraphical distribution. According +tq
the {{(Composite Negotiating Text>> drafted in 1979, decisions gp
questions of substance would he taken by a three-fourth majority
of the memhers present and voting, However, this pProvision was
opposed by some countries. In the eigth session of the Conference

held in 1979 the Chairman of the Negotiating Group presented 5

rather complicated decision-making system under which a minority



" ifi sensetive issues", Thus there
Mmay put a ve.to oNn some SPECIflc

were two different views on the voting of the gquestions of sub-

tance: the first view was that decisions on gquestions of sub-
5 ’ ’ g

tance should be taken by a two-thirds majority of the memhers
s &

present and voting at the Council, and the other view requested a
two thirds madority to the so-called "specific sensetive issues,
provided that "x" number of members did not cast pegative votes.
The discussions in the iast session and the present session were

& " " - - -
focused on the numbeyr of "negative votes and "specific sensetive

issues™. Regarding the number of negative votes, cgome developed

countries suggested that five negative votes would make a veto,

hile developing countres requested ten negative yotes to forn &
w

veto. However, the USSR and the East European cCountries rejected

the akhove proyoszls and presented anothex Proposal which made it
proviso that a two-third majority would 1}, 2BpIted and A1 e

bers of any geographical region would not cast hesative votes:
4. Settlemert of disputes

The Working Group of Legal Expertg 06 $hy settlement e

disputes in international sca-hed arena

Tribunal .
Besides, it was agreed that conptractual

diSPUtes could 2lso ke

submitted to commercial arbitration.

The following four princi-

rles were worked cut for the commercial

arbitration after nego-—
tiations in the present session:

€A1 CONtractyual disputes could

he submmittted to commerciag arbif”ainU; (2> subject to the

rroviso that the contract Parties have not AYreed otherwise in the
<

contract or at any time fthere

g diSPUt‘-‘S could be submmi +-
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ted to commercial arbitration; (3) a commercial arbitral tribunal
would not be competent to determine questioﬁs of interpreting the
Convention; and (4) where such a commercial dispute involves the
interpretation of the Part-Sea—-bhed Avea in the Convention, such
a guestion must he preferred to the sea-bed disputes chamber for
ruling.

In addition, some other questions concerning the interna-—
tional sed—-bed ar;a, such as the interrelationship between the
organs of the Authority, protection of the marine environment,
the site of the Authority, etc were also discussed and
considered.

The informal plenary Conference considered the preamble of
the Convention. It was agreed that the preamble should include
the guiding princiyples of the Convention. The contents introduced
were as follows : the historical significance of the Convention,
the developments achieved since the last. two conferences on the
law of the sea, consideration of the prohlems of ocean space as a
whole since they are closely interrelated, the goals to be
achieved through the Convention, the outcome of the achievement

of these goals, the development of the
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principles embodied in the resolution  adopted by the United
Nations General Assembly in 1970, the codificatien and
progressive development of the law of the sea achieved in the
Convention and the matllers not regulated by this Convention
should continue to be goeverned by the rules and principles of
gencral internativnal law.

The infcimal plenary conference considered for Llhe first
time the questiuvn of preparalory commission and achieved some
progiess in this connexion.It was agieed thal pending the enlry
into force of the Convention on the Law of the Sea, a preparatory
commission should be eslablished for the performance of certain
funclions and dulies.

The Working Croup of Legal Expeits on Lhe {inal
piovisions completed the second reading of various texts.
However, there were still -much controversies aver some problems
on the final provisions.

. S = 7, 1 s i
Besides, lhe infermal plenary meeting of the Conference
alsu discussed some n({iC!L" of General Prouvisions and same
s . .' b o s 3 ¢ TF e b e
sulstanding issues on the selltiement vl gispuies.

¥11. THE RESUMED PART OF THE NINTH SESSION

The resume part of the ninth session was held in Geneva
from 28 July ita 21 Augusi 1680 for a period of five weeks and was
altended by 142 State delegations.This part of the ninth session
made prugress in scme uulstanding core issues and partlicularly in
the problem of{ the international seabed. As a LeSUxt,LL subini i ted
& Dr&ft Convenlion oen the Law of the Sea (informal text)(6). I!
fiarked the greal advance in  the 'negot;alxunb conducted by Lhe
Canference, though the Presidenl of the Conference stated thal
lhis text was of a informal nature as the previous texis were. In

thie lrast slag( of the session 120 delegalions made s latements
xxp)\ss;ng theiy differenl position wn the problems discussed in
the Conference on Uhe Law of lhe Sea.
thie subject on the international seabed was still a
principal topic [or negotialion in {he sessian., A great break
t”xuuLH was made in the guestion of Llhe decision-making syslem ia
th Councial of the :“.h{h.() TRl U Aftel 1(.11[, !\h'j l‘it.‘éi;i jatioun the
hcsbiun vresented @ piupasal  on the decision-making sysiem wilh
three levels™ which divided vhe guestions af sSubs tanes to bLe
considered in the Council into lhree categories: the first
Caltegons ‘thl»d 1'% items and decisions on this calegory of
goes lions Strould be taken by a three-fourlh majorily of the
members present and veling;the second category had 7 ptems and

decisions on {lhiis walegory ol questiions should be luk«n by e b
; = ; 3 y ; [t - ol 1 SRl R g
thitds majority, and the third category included & ilems, namcly,

the iules. reguylalions and procedures “oncerniig Sa»dxz((l mining,
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the special action taken to protect developing land-producing
countries frem adverse effecis on their economies resulling from
seabed mining, and the adoplion of amendmenis to the part on the
seabe area in the Convention. Decisions of the Lhird category of
guestions should be taken by consensus. Such a decision-making
system is unique in international organizations. it is a
compromise among the countiries wilh different interests and
position.

In addition, in this session the consultations were
conducted an the compesition of the Council, production policy,
transfer o f technology, provision on anti-monopolization,
financial arrangements for the Enterprise, financial terms of
contracits, review conference and others and certain amendments teo
these subjecls weie made.

The consuitalion of the problems, such as the setllement
of dispuivs was also conducted in Lthis session.

The £insi pai i { the tenlh session was coenvened 1n New
York from 9 March to 24 April 1881 for a period of sixX weeks and
atilended by delegations from 18% countries. The ' session
originally planned lo solve lhe foliowing four major outstanding
guestions: the delimitation of boundaries of the exclusive
economic zZone and lhe conlinental shelve betlween Slales with
spposile or adjacent coasts, the-participation in the Convenlion,
lhe aivangement for the Preparvatory Commission pending lhe entry
inte force of lhe . Cenvention and the preparatery invesiment

1 1

brotection., However, the Lnited Stales Delegation qeorganized by
ils new Governweni decided Lo request to make an overall jeview
of the Draft Convention presentled by the lasi session. The Lniled
Stales Delegalion ¢ven Fegues Led by the instructlion of its
Governmenl to relard the gprocess of  negotialtions and epppdsed
formalizalion of the Draft Convention at this se¢ssion., This
stamdpoial of the Amecican Dejegalion mel wilh oppousiiion af &
nunb af ©uun o Aevey theless, pt did affecl b prooscess of
Lhe nesulialbi L ession . Since e Confelente was Tusd
{ an end, the Drafiing Comni L leg g bimned g o spbeed B oPls wad k.
; According e o v LE I p]lan the sessiun sould hold
Aiscussivns mainl Y un e Frepara Lory QOmiryss ReR ) and pPrepara Lt ¥
cnvestment protectivn in connexion with lhe international seabed
diea. Lag b fegsd States delegalion reques ted atl the
SodhinenC eme it LS SESStun R S s (T LIE e i i 1 he
Degulialions, the dioup of  Scevently- S vessed the apinion
that LZ“»‘: WL L nduet  th R L on Lh airestion =af
l‘}., LY L RNVOS L Prevee LEal POl > Lhe Ly bed States
ol Lhi &b Ll eviaw ol Live DE& o, iy ke Cbives mdatied
b‘&{.\u’ -

Yairly in the Lasl session in 1980, the President uvf Lhe
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Conference submitted a draft rescolution on the preparatory
commission afler the consultations in lhe informal picnary
Conference. According to .thisy resolutlon ithe ! duly of  ihe
Preparatory <Commission was to make preparalions for. the
International Seabed Authority and the International Tribunal for
the Law of the Sea, before the entry into force of the
Conventiun, and the preparatory Commission weuld be established
by a resolulion ¢f the Conference.

The First Commitlee held discussions of the subjecl on
thé Preparatory Commission, and 32 delegalions made general
statemenls on this subjecl in the formal meelings held by the
First Commitiee. The working Group o¢f Twently-one considered the
proposals item by item. The ‘issues deall wilth during the
consideration were: the establishment of the Preparalory
Commission and the composition, mandate.functions, decision-
making system and the f{inancing of the Preparatory Commission.
Much contraversy on” the composition, functicens and decision-
making syslem arose during the consullations and lhese problems
remaind to be further discussed in ihie next sessian.

This sessiun also considered the report entitled
<KEffeclts ¢f the produciion limilalion formula under cerlain
specified assumplion>> submitted by the Secretary- General

{A/CONF.62/L.66Y. The veport in which various calculalions were
made 1ndxCaiﬁd that the seabed nickel productoin could supply 15-
20% of the assumed world nickel consumplion in the first year of
seabed commercial productiion, the permitled seabed production
could be less tlhan  the assumed new markel growlh rate in the
interim periud by applying those higher growlh rales (3% or over)
and lhe permilled seabed production would exceed thie assumed new
marked growlh rate i1f a lew growlh 1vale €2%) as a guairanteed
formula gquola was applied 1n the report. During the discussioens
Canada piloposed that an Experts Group be established in ovder Lo
provied a morce cleaier basis for these calculalions. The cobalt
and manganese producing couniries in Africa expressed lhat the
formula applied would exeri adverse eiffect on Llhe econuviny of 1he
coball and mangencse producets.

In this. sessiva  Lhe First Comini Liee considered another
repot i entilled <<Poleniial fivanciak implications for Stales
partifc te  the f{fulure convention on the law of the sead?
submitled by Lthe Secrelary-General (A/CONF.62) L. 65). A forecast

of muguALUdC vwi casls made by the seport was as follows: (1) For

the Inlernatiocal Authorily: conslraction costs: USS 18 00G,000-

108,000,000 and  annual ULCldLinb CXanncSI t%c 20, 'ﬂu,hub~
:-G'r \"‘3..":), 004 3 . {2) For the 1 le P ises cunstr uction costs?y USS
EO»QOOaOﬁO“GT.'”O 200 and annuatl operaling expenses: US

14,000,000=17,0606,000. (3)Fer Lthe Tribunal for the Law of Lhe
Sea: C““blﬁhulxut Cins g 2 L5S 21,000,000-47,000,000, anpual
opcialting eXpenses: S, 5 Ok, 6 TR Ko 30 BN s 18 L1 ! For the Commission
aon  the Lilwisils u{ the €Continenial  SBhelf rannual  operaling
expenses: USS 2,080,000, Q) i the Preparatory Commission:
annual ovperaling expenses: 1,000,000, The report also made a




forecast of the investments on the seabed mining by the
Enterprise in the initial period and gave three alternatlive
amounts : USs 700 million, $ 1600 million and $ 1,400 million.
According to lhe Draft Convention, the amounts Lo be contributed
by States . Parties by way of 1long term and interest-free loans
would be, respectivlly, $ 350 million, & 3500 million and $ 700
million. The amount needed for the first year would be totlally
USs 30,0060,000-60,000,000 and thal needed for the lhird and
fourth years would be & 100-200 million.

Besides, the o Hlrst Committee also considered the
guestions on the site of the Authority, non-equitable economic

practice, compusition of the Council, production policy and sco
onE :

] During the consultations conducted by the Second
Committee over 10 countries pul forward a proposal on innocent
passage of warships through the territorial sea which received
supporl Lrom several dozen of counlries. Some land-locked
countries piesented another proposal on the establishment of
{oundation vf common Heritage of Mankind and administration ef
fisheries croussing the economic zone and the ‘high seas.

The %Working Group of Twenty-Twa co-chaired by Ireland and
Spain considered the question of delimitation of buundary of Ll
cuntinental shelf between the Slales with c¢pposile and adjacent
coasts, bul still d4id not make & break-through in this respect.

¢ informal plenary Conference considered the {inal
clauses of the Convention, giving special altention to 1he
queslion of parlicipatian in the Convenlien. The rtegianal and
governmential girganizations, the nations which have nol yet

achieved independence, and lhe national liberation muvemenis were

involved in this connexion. The bloc of the Arab States requestied
that the participation i1 the Conveéention should include ‘cuver)
the liberation movements recognized by the Uniled Nalions and the
regiupnal organizations, such as Souuth-%esl African Peoples
organization(SWATO), African Nalional Coungress of South Africa,
Pan-African Cungiess af Azania (PAC! apnd Palestlinian Literalion
organization «PLO). The European Economic Communily (ELCH asked
for CEe pad 1 ;p‘_i{iul'z in the Convention wiltyin i Puwel

ol A L3Ry ~ -5 3t R T ; \
concerning the f{ishellées ana 50w atilvey 5 Lemns.
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X% . THE RESU#EES FART F-THE TENTE SESSTON

The resumed parl aef the tenth session was held in Geneva




between 3 and 8 August 1981 for a period of four weeks and was

attended by the representalive from 146 countiries. The firsi part
of this session had not compleled formalization of Lhe Draft
Convention and - finally concluded negotialions according lo
original plan for the reason that ‘the Uniled States delegalion
had requested to yreview 1Llhe Drafl Convenlion. Prior to the
resumed ltenth session lhe United Stales delegation expressed thal
il woule nol be possible to complele Lhe ieview, lhis session
coule only be confined tg exchange of views and thatl the United
States wouild 10l hold any duty. Many countries expressed lheir
unsatisfacltion with this attitude and 1cquested the United States
to give concrete proposal for discussion al this session,

Mr. Malone, the chairman of the United States delegation,
went on to menlion some of the concerns raised.in his country
about part XI of the drafti convention, concerned with exploration
and exploitation of the inlernational sea-bed area. He decla de:
" Our review of the drafl convention has revealed Lhat patt 2 %ﬁ“"
the lexl would,in its present form, be a stumbllngiblock o
treatly ratification®

among lhe specific points mentioned by Mr. Malone were
the Fellowing:

--11 was 4uncertain that the United "Slates and olher
technuligically advanced Western countyies would be appropriately
represented on lhe Council of the proposed Inlernaliocnal Sea-Bed
Authority. Also, there was concern as lo ithe area with which the
voling system ( reguiring consensus for all major
could be used te paralyse the Council.

-=There  was & risk hal the Assembly of the Authorily
might use "ambiguous trealy provisions” to give it a substantial
impact on the Council's executive function or even on the rights
of Stales under lhe ilreatly.

decisian 3

~-Because access lo eritical raw materials CWas o so
rampor tant, it mighlt be desirable lo look again al provisions
tntended 1o ensure lhal all Slales had a right of . access without
diseriminatiaon. The Issue hhad b 1 raised as {o whelher some
provisions, such as lhose lo encourage the lransier af gea-bed-
exXpicitation Leehndl ogy ¢ develeping - countties, were really

intended to disciiminale againsi counlyies

Sl e H T " o :
ries like the Uniled Slates
and in favour of olhers.

3 o o - : e , R . 50
==THere ¥Was -« I.iJ”\l:Rb FRPTress i on thait the convenvion
would 1un cuunter lo & policy of encouraging  and promotling sea-

bed fesources develupmenl.

—=Th{ di ki Wuil] tmpose  financial and regulalory
burdens on mining companies.lt might create a situalion in which
the Enterprise (ihe Se¢a-Bed Aulhority's mining arml), using funds
provided in parit by L Uni ted Slatles Governmen i, eventually
would eclipse mining aclivily by privale companijies.

e O

Th« Ekpjyh*n{ai;v' wf Pakisban on behral T o the thhp of
Sevenly-Seven rsefuled in-his slalemeal the argument of the Ln, Led
States, pointing. Gutl LRt tine —existing  pavalled Syslem of
expleitation had incerputaled differentl proupesals: and Viiews inbo

e~49




Oone integraty with the proviso that it should give financial
suppor! to the Enterprise, lransfer technology to the Enlerprise
and that lhis system would be reviewed afier 25 years.The profils
. 8ained by lhe Enterprise would be handed over lo lhe Authorily
for allocation for the interesis of whole mankind, instead of
flowing 1into. the wealth house of multinational corporation.
Therefore, the Enlerprise in Llhis connexion could nol be judged
by lhe same c¢riteria as privale company. In regard 1o the
decision-making organ, the Group Sevenly-Seven had consistantly
taken the view thatl the .Assembly would be the sole legislalive
organ. However, the Group of Sevenly-Seven had already made a
concession in order to 1reach a <consensus through consultalions.
According lo the existing coencerned provision, the organs of the
Authority were actually independent and each organ had ils cwn
power, and the power of the Assembly was weakened. In regard to
the procedures of volting of the Ccuncil the Group of Sevenliy-
Seven consistently maintained that decisions should be laken by a
two-third majority and objected lo veto and weighted voling, The
exisling provision in this respecl was a product of a compromise.
Any State in the world new can not cxercise lhe contiol over the
International Seabed Auihorily as the United Slates atlempt to
do. The exploitalion of lhe resouices in the inlernational ssabed
area should be conducted in the interests of whole
nol for the purpoese of salisf{ying Lthe goal of develuvpmenl
Fesvurces of  one country. Therefore, lhe Group of Sevenly-Scven
expiessed thal the opinion given by the Uniled Stales del
cuuld not be taken as the basis for discussion.

= PG eI RCR QAR |
maiiinag ana
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In the second world only few counlries, such as the
Federal Republic uof Germany, Italy, Belgium and c¢lhers . gave oupen
gupport to the United Stales. While Norway, Auslralia, CTunada and
glher countiries took the wview that the paralls system of
exploitation, transfer- of technology, and limilation of
qudug';un_uerg ain impoirtant part of the pgckage agreement and
that the possibilily of 1resuming ncgolialions ian a eove:rall way
should nolt be taken into: censideration. The United Si
delegalion expressed in privale dhatl thg United Stalcs

~

altes
'\‘\)lild
mahe dramalic change in the atlilude luward the Drafi Convention,
i f necessary amendmenls were made lo division of work belween Llhe
sssemply and  the Council of the Aulhority, the j

geciston- malki g
syslew and Jhe produclian policy on seabed resources.

The session alsa ¢carried out mnegoetialions wub Lhig
eslablishment of lhe Preparaltory Commission for the Intle:
seabed Authorily and the Tribunal for the Law ~of the
pyincipu! points of lhis question discussed were as ;5

natrofnat

$205% .
The membership of lhe Commission. The Group of Sevenly-Se n look
Lhe view that llver Commission should be composed of Lhe Stales
\h’}li(ﬁi} 'v-l_,-'l,i}\l f‘:i}_ﬁ.i‘l ..\:.1\1 bPal tl&,lkul'«\ i Ul C(,)l'l'\/’(‘n‘llu]’l ang that thie
grales which would unly sign the final acl  ef ihe Conletence
L lve Law of the Sea should be gi anted ubsel v sbatas. Bul b
Uni ted States, the United RKingdowm uf DBritain, rance, llve Federal
Republic of Germany  and Japan Look the pusi tion {rat all

signatories to theé final act should have the Tight to paylicipa




in the Commission. (2) The rules of procedure of the Commission.
The Soviet Union and Lhe Weslern European bloc stressed that
decisions should be taken by a consensus or the rules of
procedure for lhe Aulhority should applied. The Group of Seventy-
Seven maintained that the Commission should have its own rules of"
procedure, or ieave this guestion to be solved by the Commission
itself. (3) The financial source of the Commission. The Group of
Seventy-Seven expiressed that the funds for the Commission should
come from the vegular budgel of the United Nations, while the
Weslern European countiries said lhat the funds should be loaned
by the United Nations. (4) The time of convocation and exXistence
‘of the Congress of the Commission. It was agreed thal the
congress would be coenvened in 60-80 days after 50 signateries or
participant Slales submil credentials and the Commission shouid
exist till the conclusion of the {firstl congress.

Regaiding the matter of .participation in the Cenvention
there was a main issue o@n the participation jof international

organizations. On the basis o0of negolialtions the President
submitllied a drafl lext concerning = the participation of

international organizalions in the Convention, according to which
gny'inteynatiun;i crganization may participate in the Conventlion
provided lhat lhe crganizalion would be granted by its signalory
to Lthe Conventian the suithoerily an the items stipulated in the
Convention, including Ulhe aulhorily on conclusion of lrealy un
these items. However, the western countries expressed lhe view
thalt the national liberation movements should nol be allowed Lo
participate an the ground that lhey did net have lhe capacity of
act as provided in lhe Counvention. The Group of Sevenly-seven

viewed olheivwise and stated  thal Lhe yational liberation
3 3 = fuig e Lo o e Canveari ¢
movemenlts  should b allowed” 1o  pavlicipate in the Conveniion

H 3 v a1y ¢ o o it e (PR & o
because Lhey were taking the shape of Stales wilh potential lo

perform State power and were genuine je¢gal xep;csenta(ive§ uf Lhe
peuplie of their own Lerritory.
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The sossion seleg ted b'_v' wWay of informal vouLing Jamalca
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as the site foi "lhe Ihiternational Seabed Aulhorily and uumyulg I n
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the Law of Llhe S"‘L_t.

1

The Conierenies ided that there would b€ formal ©vail

Cunvention afier amending. (i presenl infoimal Drafi Coenventian
and wergotiallons Wiy )G condinlie on the nb{b{g“d!”% asxAca.
o bo Lhe end af [l ’.‘g,‘\‘;&.)!‘z‘g:[lui}b; States would not Lor the
Lheing plesent formal amendmenis according to ihe rwles of
,.

> S o ¥ PR | -
The Conference «lso decided thal Drafling Commitlee
sould hold inlersessional mecling Lfroem 18 Jdanuary to 28 February
1982 {or & per: 0f six weeks and the elevenih session, the iasl
session of thoe Cunference on the Lavw of the Sea would be convened
§ March to 30 Apvil of the same¢ yeal { complete lhe f ."'“‘U:U‘{;('ﬂ
Gl Chie Conventiovn and the signing gf Lthe Cnventian »=uli:id be held

in Seplember 11 Quracas.
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V. THE ELEVENTH SESSION

The eleventih session was held in New.Yurk from 8 March
to 30 April. The Conference adopted Convention on the Law of the
Sea and thus accomplished the task of the Third United Nalians
Conference, which had started since 1973, namely , "adoptlion of a
convenlion dealing with all wmalters relating Llo the Law of the
Sea".The Convention was adopted noel by a consensus, bul was
carried by votles, 130 to 4, wilh 17 abstentions. The Convention
was passed by an overwhelming majority. ) '

In - favour: Afghanislan, Algeria, Angola, Argentina,
Austialia, Austiia, Bahama, Bahrain, Bangladesh, Baibadus, Benin,

Bhiulan, Belivia, Bolswana, Drazil, DBurma, Burundi, Canada, Cape
Verde, Central African Republic, Chad, Democratic Feople’'s
republic ¢f Korea, Chile, China, Columbia, Congu, Caosta Rica,
Cuba, Cyprus, - Pemocralic Kampuchea, Democralic Yomen, Denmark,
-Djibeuti , Dominican Republie, Egypl, El1 salvador, Ethicpia,
Tijis -Fialand, “Frances Gabaun, Republ i 0f Korea, Ghana,Greece,
Grenada, Guatemala, Guinex, Cuinea-Bissau, Guyana, HRHaitli,
Honduras, Ieeland, India, Indonesia, Ivan, Iragq, Ireland Ivory
Cuast, Jamaica, Japan, Jordan, Kenya , Kuwaitl, Laos, San Marino,
Lebanon, Lesoiho, Libiya, Madagascar, Malawi, Malaysia, Mali,
Malla, Maarilius, “Clitﬂ, MU;UCLU, Mozambique, Xtyal, New
Zeaiand, Nigalagua, Niger, © Negeria, Norway, Oman, Takistan,
Liechicnslein, Swilacriand, Fanama, Tupua New Guinea, Naraguay,
- ™ i

Peiu, Philippines, FPorlugal, Qatar, Romania, Rwanda, Saint LRy,
Sainl Vingent and the Grenadines, Samuva, Sauv Tome and Principe,
Saudi Arabia, Senegal, Seychelles, Sierra Leone, Singapore,
Samalia, Sri Lanka, Sudan, Surinawe, Monace, Swaziland, Sweden,
Syvia, Togo, Tiinidad and Tobago, Tunisia; Uganda, Uniled Arab
Emirates, Camercun, Tanzania, Uppex Volla, Uruguay, Viel Nanm,
Yemen, Yuguvslavia, Zaire, Zambia and Zimbabve.

Again=t: I siacd, Tui key, Uniled -Slales of America,
NYene jgta

Abslaining: Belgirm, Bulgaria, Byelorussia,
Ceechosiuvakia, Democratie Republic of Germany, OFecderal Republia
S f Germwanys Hungacy, Jtaly, Luxembourg, mongolia, Nelherlands,
Paland, Spain, Thailtand, Ukiaine Soviel Union and United Ki ngdon.
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Maldives, Nauru, Solowon Islands, Tonga, Tuvalu, and Vanuatu.

The Third Conference on the Law of the Sea lasted 93
weeks which started its firsl session in December 1973 and ended
with adOptxon of United Nations Convenlion on the Law of the Sea
consist 1ng ¢f 320 articles and 9 annexes dealing with all aspectis
0of the 1law of the sea. In addition to Llhe Convention itself, Lthe
Conference alsce adepled the following four resolutions:

Tesululion 1 establishing the Preparaltory Commission for
the International Seabed Authority and the Internalional Tribunal
for the Law uf the Sea' (documenl A/CONF.62/L. ¢4, as amended by
- document A/CONF.62/L. 132/ Add. 1),

Resolution 11
pioneer activities relati
CONF. 62//L.132/Add. a
62 /1. 1d3L88d.. 17,

governing preparatory ianveslmenl in
ng to polymetallic nedules (document A/
nd Corr.l,as amended by document A/CONF.

Resaulution 111 concerning the rights and inleresis of
the 1:\’.‘\:@1(‘. of the lerritory who have not altained independence ur
gself-governing status;
Resolution 1V gncerning the

'gh the TFina

b

N

Iiberation movemenls

of the national
Lo {
(document A/CONF.62/L.132

“ights
I Act o the Conference

The Conference also adopled a resoiulion submitted by
Poru on bLehalf of the Greoup of Sevenly-Seven, which recommended

ha! assistance be given Lo developing countries for the
preparatiun  wnd impl lementatiaon of programmes of developmenl of
fheir marine science, technvlogy and ocean services {(docamenl!

) o T o Yo
- AJCONF .62,/ Li¥27 )

he Conference decided that the propoesal of the Drafling
Conmittee be adopted belween 22 and 24 Seplember 1982 and the
Convention be signed by represenlatives 0of Stales governmentis
in Coaracas da. cayly December 1380, :
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; The data provxded by the Conference show that the exght
txal mine sites may. be allﬂwed to be explored and evaluated:
ool ~eastern and western S : ~consortiums :
*commel rial prpductxon -shall wail tlllathe Convention entels into
force: and the Slates and enterprises placed in, . the ploneer lxst,'
shall '‘be granted the authorxzatxon' 0 10
‘xthin the limits of maximum morm of the
as provided in the Convention. Meanwhile the Enterprise of the
International Seabed Authority shall be empowered to exploit two
mine sites. The opportunity to become pioneer investors by 1
‘January 19835 would alsu be plOVlded to developlng countrles.

7 Durzng this sessxo i the United States and
western 1ndustr1allzed states requested to make major amendments
to the seabed area for the purpose of assuarance to be given to
their access 't the area for  mining. they presented 18 pages
informal amendments proposing that the future mining should shift
from the Authority to  Stales, decisions on key issue should be
taken by greater majorily in the ~ Council and further
modificalions on. the system of exploration and exploitation
should become effective upen ratificatien by  all states which-
would be affected by -'such modificalions. The Group of Sevenly-
Seven sirongly objected Lao thesp amendments.

Afley consultations @and negotialions Lhe Conference

agreed le make modificalion of the Draft conventiion in connexion
with lhe seabed system in eight places, for example, the seat of
the biggesl scabed mineral consumer state, obviously lhe United
States, in the Council of the " Authoritly would guaranteed, a .
greater majorily would be required for adoption of amendments ta .
seabed mining, namely, a three-fourth majoruly would be applied :
instead of a lwo-lhirds majority, and the development of the
resources of the seabed area would be taken as the first goal for
the seabed policy.Some western countries and developing countries
exXpressed that with the above amendmenls and Lhe provision
coucerning the assuarance to Llhe pioneer  invesiurs lhe most
indusirial counlries would ralify the Conventlion.

The Convenlion adoptied by 1Llhe Conference include 2d ‘the
Draft Cu“\entxon on the Law of Llhe Sea (A/CONF.62/L.78 and Corr.
1-8) submilled by the. Presidium of the Conferencein Augus! 1981
and the revised propesals (A/CONF/62 /1.85/4dd.1-9 “and
Lold2/48dd::1 Y af the Drafling Commitlee adopted by lhe informal
plenary Cunfercnce, the amended proposal on the Drafl Convention
(4/CONF. 62/L.93 and Corr.l) and the amended propesal on draft
resolution  (A/CONF./L.94) submitled on 2 April 1982 by the
Presidium of the Conference on Lhe basis of the informal
negotlialions  conducled in" the firsts weeks ' 0f the eleventlh

session; the revised proposal (A/CCNF.62/L. 132/Add/and
Corr.l)submitlted Ly the Presidium of the Conference OB 28 ApT it
1982, which was accepted by the Cunference on 30 April; and the

revised proposal on participation by Nambia (A/ CONF.GZ/L.

141/Add/ and Corv.lj)adeptlted on 2¢ spril and accepled on 30 April
by Confeérence.

Estal ssdbed producfion"*’




CHAPTER XII
The Enterprise

In accordance with the stipulations in the United
Nations Convention on the Law of the Sea (1), the Enterprise
was the organ of the Authority which directly conducted the
activities in the international sea-bed area and transporting,
processing and marketing of the minerals recovered from the

international sea-bed area (Article 170). 7
\ /= v ,“,’ / { /4 //\/" A

b (7
As early as 1971, WOkﬁiﬁg Pﬁper on the Regime for the
Sea-Bed and Ocean Floor and the Subsoil thereof beyond the
Limits of National Jurisdiction (2) by 13 Latin American States
suggested for the first time to set up the International Sea-
Bed Enterprise (simply called the Enterprise) as the major
organ in the Authority, stipulating that the Enterprise was
the organ (self sponsored or co-sponsored with legal entities
formally supported by States) which had the power in the
Authority to conduct all technical, industrial or commercial
activities relating to the exploration of international sea-
bed and the exploitation of its resources. The Enterprise
should possess independent legal person status and the ability
to exercise its functions and legal actions necessary for
achieving its purpose. It became the common suggestion of the

broad developing States later.

The western developed States opposed the suggestion of
setting up the Enterprise at first but had to accent it later

because it got wide support. Finally it was clearly stipulated

in the Convention.

The establishment of the Enterprise and also the Inter-

12-=1



national Sea-Bed Authority could be considered a new era
created for establishing a new international economic order.
The Enterprise was so far the first complete international
commercial organization of resources development. It would
conduct exploitation of the international sea-bed and trans-
portation, processing and concentration of its resources as
well as sale of metals refined therefrom as the heritage com-
monly enjoyed by mankind. The Enterprise, as the business arm
of the Authority, was the only one in the history of inter-

national cooperation.

In reviewing the establishment of the Enterprise, there
were debates of different opinions regarding the international
sea-bed exploration and exploitation regime. In accordance
with the principle that the international sea-bed and its
resources are the common heritage of mankind, developing States
considered that the development should be conducted directly
by an international organ, therefore suggesting to establish
the Enterprise to execute the direct development. However, the
developed industrial States insisted initialy on a single
licensing regime. In accordance with such regime, any State,
natural or legal person, might apply from a responsible inter-
national organ, pay adequate licence charge and obtain deve-
lopment licence and enter the sea-bed development, if they
requested to enter international sea-bed resources development.
However, in accordance with competition principle, inter-
national organs might get licences on the basis of first-
come-first-get. Thus they opposed to establish an interna-
tional sea~bed enterprise to practically conduct the develon-

ment.
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The United Nations Convention on the Sea-Bed and the
Ocean Floor beyond the Limits of National Jurisdiction (3)
submitted by the Sea-Bed Committee in 1973 (also called Com-
posite Preparatory Text) considered the Enterprise as one
of the major organs in the Authority’in Part 2, International

Organs.

The Third Session of the Third United Nations Conference
on the Law of the Sea in 1975, though the United States and
the Soviet Union opposed to set up the Enterprise, still sti-
pulated that the Enterprise, together with the Assembly, the
Council, the Tribunal, and the Secretarigt, was the major
organ of the Authority in Section 24, Informal Single Nego-
b4 88100 Text ' . It stipulsted in Secbleow 35 that, the Brtep-
prise was responsible for the preparation and exercise of the
activities in the international sea-bed area by the Authority,
and étipulated that the Enterprise should possess the inter-
national legal person qualification and the ability of pos-
8ibly necessary legal actions in exercising its functions
and realizing its purpose. All these reflected the suggestions

from broad developing States.

At the Fourth Session in 8pring, 1976, in order to look
for a compromise proposal between developing States and de-
veloped States, Revised Single Negotiation Text (5) still
stipulated that, the Enterprise was the organ of the Authority,
but different from the major organs of the Authority like the
Assembly, the Council, the Tribunal and the Secretariat, was
the organ which directly conducted activities in the inter-
national sea-bed area. However, since no agreement had been

reached on exploration and exploitation regime, there were
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naturally two different suggestions on the establishment of

the Enterprise.

Up to the end of the Fifth Session in Summer, 1976,
Kissinger, Secretary of State of the United States expressed
in his speech "the Law of the Sea: A Text of International

(6)

Cooperation" made in New York out of the Conference on
the Law of the Sea that, the United States might accept a
"parallel regime" for international sea-bed development.
Under this regime, international sea-bed resources might be
parallelly developed by the Enterprise of the Authority on
one hand and by state or private enterprises on the other.
Under this premise, the U.S. would provide financial and
technical assistance to the Enterprise in sea-bed develop-
ment. After negotiation from the earlier meeting in 1977 to
the Sixth Session, it was widely accepted that a paraligl

development regime for the international sea-bed woufﬁ,bsf
realized during a transitional period. Accord;ngly,fthe
suggestion of establishing the Enterprise in conducting
sea-bed development activities also received broad supég?g.

Later discussions then concentrated on other issues gfiffhe

Znterprise. i

~

As early as the Fifth Session in 1976, Embassadorfg

Pinto of Sri Lanka requested the Chairman of the First:

i

S

Committee to negotiate on the statute of the Enterprise. In

Ve T

drafting the statute of the Enterprise, the statute'Bf the
"International Finance Corporation" was referred as g model. %
This draft, after.review and reVision, was then recé}ded in
"Revised Informal Single Negotiation Text" as the content

of Appendix II.
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From 1977 (the Sixth Session) to 1979 (the Eighth
Session), the negotiation emphasis at the Conference was
mainly concentrated on the finance and technology needed
by the Enterprise and rarely on the form of the Enterprise

as an international organization.

The technology needed by the Enterprise and technical
transfer among the basic conditions of prospecting, explo-
ration and exploitation were the contents reviewed by the
First Negotiation Group while the finance of the Enterprise
was reviewed by the Financial Negotiation Group (Second
Negotiation Group),of which ZTmbassador Tommy T. B. Koh of

Singapore was the chairman.

At the Nineth Session in 1980, Tommy T.B. Koh negoti-
ated with the Chairman of the First Committee on the statute
of the Enterprise. During negotiation, the following impor-
tant factors were raised regarding the statute of the Enter-
prise: (1) The commercial direction of the Znterprise should
be stipulated in order to conduct basic operations in an
effective mode; (2) A basic concept should be established,
i.e., the Enterprise should enjoy autonomy in coﬂhucting
commercial activities; (3) The pioneer nature of the Znter-
prise should be considered as the first international com-

mercial organization in the world today.

The following major issues were referred in the nego-
tiation regarding the Enterprise at the Convention of the
Law of the Sea: (1) nature and position; (2) relation with
the Assembly and the Council; (3) composition, power and
functions of its major organs; (4) resources development;

(5) finance; (6) exploration and exploitation technology; (7)
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entering the metal market; (8) privilege and immunity.
I. Nature and Position of the Enterprise

As early as 1971, in accordance with the principle that
international sea-bed and its resources were the common heri-
tage of mankind, 13 Latin American States suggested in the
proposal of Sea-Bed Committee that, international sea-bed
resources should be directly explored and exploited by an
International Authority to be established, through its
Enterprise and the Enterprise should be the major organ of
the Authority. However, as it was the organ through which the
Authority directly conduct resources exploration and exploi-
tation activities, it should possess independent legal per-
son position and the ability of legal actions needed for the
exercise of its functions. Though opposed by developed States
at that time, these suggestions were basically reflected in
the early texts of the Sea-Bed Committee and the Conference
on the Law of the Sea, because debates were concentrated on
a more fundamental issue, i.e., international sea-bed re-

sources exploration and exploitation regime.

As agreements were reached at the Conference on the
international sea-bed exploration and exploitation regime,
i.e., a "parallel exploitation regime" was established in
the transitional period, the nature and position of the In-
ternational Sea-RBed Authority, as one side of this regime,

received attention from various aspects.

The Soviet Union, the United States and western deve-
loped States considered that, the Enterprise, to be estab-

lished according to the parallel development regime, should
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be a competitor-with other sea-bed mining entities (state-
owned enterprises and private enterprises) on the equitable
basis and could not enjoy any privileges. Therefore, it could
not keep any special relations with the Authority and should
not be a major organ of the Authority either. Broad developing
States, however, considered that, the Enterprise was the
organ through which the Authority was to directly conduct
international sea-bed exploration and exploitation and the
arm of the Authority to deal commercial business. Therefore,
similar to the Assembly and the Council, it was the major
organ of the Authority and it should enjoy privileges com-

pared with other contractors and have preference treatment.

After negotiation, it was stipulated in Article 170
of the Convention finally as follows: The Znterprise should
be the organ of the Authority which should carry out acti-
vities in the Area directly as well as the transporting,

processing and marketing of minerals recovered from the Area.

However, two important principles were involved re-
garding the nature and position of the Enterprise, one was
the sound commercial principle, the other was the sovereignty

principle. These two were established after the Tenth Session.

As to the sound commercial principle the GEnterprise
should comply with in developing resources in the interna-
tional sea-bed area, it was stipulated in Article 1 of
Annex IV to the Convention: In developing the resources of
the Area pursuant to related regulations in the Convention,
the Enterprise should, subject to this Convention, operate
in accordance with sound commercial principles. This stipu-

lation could be interpreted that the Enterprise, only subject
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to this Convention and in accordance with sound commercial
principle, could make decisions on various management, e.g.,
the Enterprise could decide to expand its mining activities
in accordance with the principle of demand increase and pro-
fitability of world metals. Such decisions needed only to
conform with the production policy of international sea-bed
development (Articles 150 and 151 in the Convention) or some

other stipulations in the Convention.

As to the sovereignty principle the Enterprise could
enjoy in conducting business, it was stipulated in Article
2, Annex IV "Statute of the ZInterprise" in the Convention
that, the Enterprise should have sovereignty in conducting
business in accordance with the general policies of the
Assembly and the directives of the Council. It meant that
the Enterprise might enjoy sovereignty in business so far as
it didn't run counter to the general policies of the Assembly

and the directives of the Council.

II. Relation of the Enterprise with the Assembly

and the Council of the Authority

As mentioned above, in accordance with the early sug-
gestions by the Group of 77, the Enterprise should be a major
organ of the Authority and one part forming the Authority.

It was stipulated in the "Informal Single Negotiation Text"
in 1975. However, the developed States considered that the
Enterprise was one competitor among other sea-bed mineral-
producing entities and though under the concept of parallel
development regime, the Enterprise should compete with other

entities on equitable basis. Therefore, the Enterprise should

12--8



not have special relations with the Authority. Owing to the
opposition of developed States, since 1976, various texts,
including "United Nations Convention on the Law of the Sea"
(7)stipulated that the Enterprise was the organ in the Autho-
rity which, in compliance with related. stipulations of the
Convention, would directly conduct activities in the Area

as well as transporting, processing and marketing the mine-

rals recovered from the Area and not the major organ of the

Authority.

It involved one important issue here, i.e., the rela-
tion of the Enterprise with the major organs of the Authority
-- the Assembly and the Council. The developing States sug-
gested that, the Enterprise, which was to be set up in ac-
cordance with the Convention, should comply with the stipu-
lations of the Convention, exercise the rules and regula-
tions of the Authority, and accept decisions and directives
of the Assembly and the Council. But the developed States
considered the Enterprise must do free business in the com-
petition with other sea-bed mining entities. The text later
accepted the latter suggestion. But one issue followed was
which major organ of the Authority -- the Assembly or the
Council should exercise the control over the Enterprise. It

Nt 7 7
,&Mg 'ya§ obvious \{that the developing States suggested it should

W be\;gﬁff6lled by the supreme organ of the Authority -- the
Assembly while the developed States suggested the Council
exercise the control. It was stipulated in Article 2, Annex
IT referring to the statute of the Enterprise to "Revised

Informal Single Negotiation Text" in 1974 that the Enter-

prise should "accept the policy advice and control of the
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Council at any time". But it was stipulated in Article 5 that
directors of the Board should be elected by the Assembly while

the Director-General should be elected by the Governing Board.

(8)

However, the "Informal Composite Negotiation Text"
in 1977 made a compromise on two different suggestions between
developed States and developing States. In Article 2, Para-
graph (a) of Annex III, it stipulated that the Enterpfise
should accept the directives and control from the Council
and "comply with genersal policies formulated by the Assembly".
It stipulated in Article 5, Paragraph (a) that the directors
of the Board should be elected by the Assembly while in
Article 6, Paragraph (a), it stipulated that the generation
of the Director-General shouldn't be elected by the Govérning

Board but by the Assembly at the recommendation of the Council.

As mentioned above, till the Nineth Session, Tommy T.
B. Koh, the Embassador of Singapore, proposed two principles
for the Enterprise: sound commercial principle and sovere-
ignty principle for the business. During the review of the
Nineth Session, representatives of some developed States
pointed out that, the Enterprise should be independent from
all political pressures and influences, and considered that
the compliance of general policies of the Assembly and ac-
ceptance of directivggwgnd qpq}rol from the Council could
not ensure theifﬁggﬁ;;;:;\ggéjfzaalso would affect the
efficiency of the Enterprise. However, the developing States
opposed the suggestion of the developed States, Therefore,
the "Informal Composite Negotiation Text" (Revision II) in
April, 1980 kept the stipulations in its Annex IV, the sta-

tute of the Enterprise that, "the Enterprise should comply
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- with the general policies of the Assembly

of the Couﬁcil",'and'dadéd ﬁhéﬁf”the Entérb
ting the resources in the Area;'subject to?iﬁ onstraint of
various stipulations of the Convention andliﬁjéééordance with
the sound commercial principle and some sfipﬁigtions in the
Convention, the "Enterprise should enjoy'sgvéreignty in
doing business". In éccordance with these ggipﬁiations, the
Enterprise should have the sovereignty to a ge?tain extent
but still have many constraints. There were nb‘revisions
about the election of direétors of the Board in the text of
1980 but it was added about the election of the Director-
General that it should be elected by the Assembly based on
the recommendation of the Council and the nomination of the
Governing Board. Such revision reflected the balance of po-
litiqal desires from different benefit States, established
necessary contacts between the Board and Director-General,
strengthened working relations between Director-General and
the Board, avoided possible uncoordination and therefore it

was relatively comprehensive stipulation.

Another issue referring to the relation between the
Enterprise and the Authority was the distribution of net
profit. The issue was which organ should decide the part of
net profit of the Enterprise as reserve fund of the Enter-
prise and the part to be transferred to the Authority. In
other words, which organ should have the power to control
the flow of the fund of the Enterprise. Obviously it was an
important issue which would effect the business scope of the

Enterprise and the profit source of the Authority.

cordance with the "Informal Composite Negotiation



Text" (8), the Council should decide the flow of net income
of the Enterprise on the basis of the recommendation by the
Governing Board. It was stipulated in Article 9, Paragraph
(b) of Annex III that, the Council should decide the part of
net income of the Enterprise to be transferred to the Autho-
rity yearly on the basis of the recommendation by the Govern-
ing Board. However, the "Informal Composite Negotiation Text

(9)

(Revision I)" submitted at the EZighth Session in 1979,

in accordance with the suggestion by developing States to
transfer this power to the Assembly, stipulated in Article 9,
Paragraph 1 of its Annex III that, on the basis of the recom-
mendation by the Governing Board, the Assembly should decide
the part of net income of the Enterprise to be retained for
reserve fund of the Enterprise and the remaining to be trans-

ferred to the Authority. Such stipulation was recorded later

in Article 10 of the Annex IV to the Convention.

One more important issue was whether the Enterprrise
should pay tax to the Authority as other entities when ex-
ploration and exploitation were carried out. In accordance
with the stipulations in Article 12 of Annex III to the
Convention referring to the basic conditions of prospecting,
exploration and exploitation, the Enterprise should comply
with rules, regulations and procedures as well as other related
decisions of the Authority in Part XI (International Sea-Bed)
of the Convention when carrying out exploration and exploita-
tion activities in the Area, and it was also stipulated that
any work plan submitted by the Znterprise should be attached
with evidence showing its financial and technical ability.

However, there were two different opinions when reviewing how
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the Enterprise to make payments to the Authority. At the
Nineth Session in 1980, the developing States considered the
Enterprise should be immune from such payment, the reason of
which was: (1) The Enterprise was one part of the Authority
and it was not logic that the Authority would collect pay-
ments from its own business departments; (2) The financial
relation between the Authority and the Enterprise made the
Enterprise unnecessary to make such payments like other con-
tractors, because it could ensure the resources of the Enter-
prise to be transferred to the Authority as long as the
Assembly of the Authority made such decision; (3) They con-
sidered that, the Enterprise was different from States
Parties and private companies on many important financial

and business issues. Therefore, the view that equitable en-
tities should be treated equitably did not fit. Hence, the
case that contractors should make such payments did not mean
that the Enterprise should pay too; (4) They considered that,
if ever the Enterprise was immune from such payments to the
Authority, it needed not worry the Enterprise would sell
ores or metals recovered at lower prices than in the market,
Therefore, it was stipulated in Article 12 referring to the
statute of the Enterprise, Annex IV that the Enterprise was
requested to sell its products at indiscriminate basis and
should not offer non-commercial discount. The developed States
however considered that, the Enterprise shonld make same pay-
ments as contractors, reason of which was: (1) The Znterprise
was a commercial organization, similar to a state-owned com-
pany or public enterprise conducting activities in the mar-
ket and different from a governmental department of a coun-

 try. In their opinion, commercial state-owned companies and
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public enterprises in most countries should make payments;

(2) They considered that, the entities from two sides con-
ducting business under a parallel regime should receive
equitable treatment, but it would go against this principle
if the Enterprise should be immune from such payments; (3)
They pointed out that, the liability that the Enterprise
should make same payments might strengthen the commercial
trend of the Enterprise, making it doing business according
to normal financial discipline of a commercial organ; (4)

| In their opinion, if the Enterprise should make such payments,
it would make the Authority have more income and allocate
them to the whole mankind. Finally, they considered that, in
so doing, it would be helpful to the States Parties to deter-
mine whether the Enterprise could support itself and gain

SucCcess.

Based on the opinions from various sides during nego-
tiation, Embassador Tommy T.B. Koh submitted a compromise
proposal in "Reports of the Co-ordinators of the Working
Group of 21 to the First Committee: C. Financial Matters"
(10), stipulating that, in initial period of less than ten
years starting from the commencement of the commercial pro-
duction, the Enterprise should be considered as baby indus-
try or pioneer industry. In many developing States and some
developed States, such industry received immune treatment
in a 1imited period. According to the experts in the U.N.
Center of Transitional Companies, an immune period of ten
years would be enough for the Enterprise to support itself

and make payments to the Authority. This proposal was recorded

later in Article 10, Annex IV to the Convention, stipulating
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that, "During an initial period required for the Enterprise

to become self-supporting, which shall not exceed 10 years

from the commencement of commercial production by it, the
Assembly shall exempt the Enterprise from the payments referred
to in financial terms of contracts (Article 13, Annex III),

and shall leave all of the net income of the Enterprise in

Oy A Ay o~ P,
its reserves." In_additton—to this(&onstraint, he’ Enterprise

.
~— -

should make payments to the Authority under financial terms

of contracts, or their equivalent.

ITI. Composition, Power and Functions of the

Major Organs of the Enterprise

Since 1972, the establishment of the Enterprise was
recorded in texts of various stages. The "Informal Single
Negotiation Text" in 1975 stipulated in Part III, "Basic Con-
ditions for General Prospecting, Exploration and Development"
of its Annex I that the Authority should establish the Enter-
prise to conduct resources development activities in the Ares,
ineluding processing, transporting and marketing ores reco-
veréd from development. In 1976, Sri Lankan Embassador Pinto
drafted a statute of the Enterprise under the request of the
Chairman of the First Committee, and it was recorded in the
"Revised Informal Single Negotiation Text" (5) as Annex II
after review at the Fourth Session, stipulating that the
Znterprise should establish the Board of Directors, one
Director-General, other officials and several staff to exer-
cise the functions determined by the Enterrrise. It was drafted
by Pinto after the model of the statute of the. International

Financial Company.
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: . “héd text, the Board of Directors

omposed of 36 members and direc-

tors ﬁeréjnatiQnal ntatives in fact. The election of

directors of the Board should comply with the same standards
as the election off@éﬁbéréﬂof the Council of the Authority,
i.e., 24 should be elect

N

n accordance with the principle

of equitable regiona1~rep%%sentative end 12 should represent

special benefit groups,The Director-General, however, should

be seledféd‘byéhhe GéVérhihg3Board. The Director-General was
the legal representati§e; leader of business staff of the
Enterpfise and deal with routine businens of the Enterprise
under the advice of the Governing Board, In exercising func-
tions, the Director-General should be trtally responsible for
the Enterprise other than for any States because such res-

ponsibility was international.

After negotiation, the "Informal Csmposite Negotiation
Text" (8) proposed at the Sixth Sessior (1977) reduced the
director number of the Governing Board from 36 to 15. Per-
sonal qualification, talent and experieyse were more stressed
at election though it wasn't stipulated that the directors
should attend with private status, and i1 gtil1l stirulated,
"The election of directors should be on the basis of equi-

table regional representative principle pnq consider special

benefit."

During initial review at the Uniten pgtions Conference

on the Law of the Sea, some Arabian repragentatives insisted

‘that directors of the Governing Board shn,14 represent their

countries as the members of the Council 4,3 i1t was reflected



e, the "Composite Negotiation Text" in 1977
» stipulations. It was even more ambiguous in

ng to the "Statute of the Enterprise" to the

vuhidhistipﬁ ’téd on one hand, the Governing Board should be

tative principle" and "the election and selection of directors

~————

should adequately apply the(turn prlnciple"}/whgch again had

the sense of national representatives.

At the Nineth Session in 1980, sponsored by Tommy T.B.
Koh (Singapore), Chairman of the Second Negotiation Group,
-the statute of the Enterprise wzs reviewed, including the
,‘alection of the Governing Board. France suggested that, the
figancial contribution to the Enterprise by States Parties
sh6ﬁld be considered in representation in the Governing Board,
#nd "members of the Governing Board should be nominated by
ggfgtgg_Parties which provided or quaranteed 70 per cent of
;gﬁchiléahs together so long as the Enterprise had not cleared
ibff the whole loan provided or quaranteed by States Parties'.
_This suggestion received opposition from representatives of
3developing States, reasons of which were: (1) The Governing
Board suggested by French rejpresentatives is more like a
 committee formed by loaners und it does not comply with the
_ébﬁposifipn principle of the ‘overning Board of the ZInterprise;
,(2) Thisasuggestion does not meet the basic concept that the
”E'terp:i e belonged to all Stutes Parties regardless of

fi ancijl contribution, (3) Tho French suggestion may cause
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benefit conflict and may also prevent the ZInterprise from

growth and existence.

In accordance with the suggestions by representatives
of some African States, Tommy T.B. Koh submitted a revised
proposal which was recorded later in the "Informal Composite

(11)

Negotiation Text (Revision I » stipulating that, the
Governing Board should be composed of 15 directors which
should be elected based on the recommendation by the Council.
At the election of directors, the principle of equitable
regional representation should be adequately considered. It
was also stipulated that the candidates must have the ability
of highest standards and qualified conditions in various re-

lated areas so as to ensure the existence and success of the

Enterprise. The text also clearly stipulated for the first

~ time that, directors should behave with personal identity.

2,
ff?n exercising their functions, directors should not request

) “Ae

or receive directions from any governments or other sources,
Members of the Authority should avoid any actions affecting
any directors in exercising their functions. These basic sti-
pulations were later recorded in Annex IV, statute of the
Enterprise in "United Nations Convention. on the Law of the

Sea" (12).

In addition to the Governing Board, there was also a
Director-General in the Interprise. According to the sti-
pulations in the Convention, the Director-General should be
elected based on the recommendation by the Council and the
nomination by the Governing Board. The Director-General should

be the legal representative and administrative leader of the
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was to make the Governing Board have the right to work out
and submit to the Council the application for production per-
mits; The second was that, in accordance with the stipulations
referring to the principles of general company and administra-
tive legislations, the Governing Board, subject to the appro-
val of the Council, might delegate any discretionary powers

to the Director-General and to its various committees.

Regarding the power and functions of the Governing Board,
15 paragraphs were stipulated in Article 6, Annex IV referring
to the statute of the Enterprise in the Convention, mainly
including: to approve the budget of the Znterprise; to work
out the plan and program of activities in the Area by the
Enterprise; to submit application of production permit to the
Council; to authorize negotiation concerning the acquisition
of technology and approve the results of those negotiations;
to establish terms and conditions, and to authorize negoti-
ations, concerning joint ventures or other forms of joint
arrangements, and to approve the results of such negotiaions. -

However, 15 listed paragraphs did not include all.

IV. Resources Development by the Znterprise

In accordance with the stipulation of Article 170 of
the Convention, the Enterprise should be the organ of the
Authority which should carry out activities in the Area di-
rectly, as well as the transporting, processing and marketing

of minerals recovered from the Area.

As to how the BEnterprise enters the international sea-
bed area and carries out resources development, it would in-

volve Article 153, Paragrarh 2 (a) in the Convention, basic
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conditions of prospecting, exploration and exploitation in
Annex III, the Statute of the Enterprise in Annex IV, rules,
regulations and procedures of the Authority as well as other

related stipulations.

In accordance with Article 170 of the Convention, there
was no stipulation for the request of the Enterprise to con-
duct mineral prospecting in the international sea-bed, How=-
ever, there was no limitation in the Convention for the En-
terprise in mineral prospecting, if only it complied with
the requirements of Article 2, Annex III and related admi-
nistrative procedures for mineral prospecting approved by

the Authority.

As to the exploration and exploitation activities, in
accordance with the "parallel regime" of exploration and
exploitation stipulated by the Convention, the Enterprise
as one side and States Parties and privéte enterprises as
the other, both should have the right of exploration and ex-
ploitation in the international sea-bed. According to this
regime, except for the applicants for area reservation like
the Enterprise or any other entities, one country or private
entity must provide two sea-bed areas available for mining
operations which had enough total area and sufficient es-
timated commercial value when they submitted application for
exploration and develorment contracts to the Authority. When
approve applications and sign contracts with applicants, the
Authority should designate one of the two areas snecially
reserved for the Authority to carry out exploration and ex-
ploitation through the Enterprise or cooperative form with

developing States. Such area was called as "reserve area'
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and the area the applicant got was called as "non-reserved
area"™ or "contract area". Therefore, the Authority would
get one mining site for itself when approve one appli-

cation and sign contract with applicant (Article 8, Annex

TIT).

For each reserve area, the Enterprise should have the
opportunity to decide whether it would intend to carry out
exploration and exploitation in it. This decision might be
taken at any time, unless any State Party which was a de-
veloping State or any natural or juridical person sponsored
by it and effectively controlled by it or by other developing
State or any combination of the said requested to carry out
exploration and exploitation in a certain area, the Enter-
prise should take its decision within a reasonable time

(Article 9, Paragraphs 1 and 4 in Annex III).

The Enterprise might decide to exploit such areas in
joint ventures with the interested State or entity. In fact
it should include both developing States and developed States

(Article 9, Paragraph 1 of Annex III).

In conducting exploration and exploitation in reserve
areas, the Enterprise could establish joint ventures with
States or entities which had the qualification for conducting
exploration and exploitation in the Area in accordance with
the Convention in some parts which did not have operational
conditions. As considering such joint ventures, the Enter-
prise should offer to States Parties which were developing
States and their nationals the opportunities of effective

participation (Article 9, Paragraph 2 of Annex III).
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Contracts might provide for joint arrangements between
the contractor and the Authority through the Enterprise, in
the form of joint ventures or production sharing, as well as
any other form of joint arrangements. Cooperators or con-
tractors in joint ventures with the ZEnterprise might receive
finaﬁcial incentives as stipulated in the Convention (Article

11, Annex III),

When the Enterprise decided to carry out exploration
and exploitation in a reserved area or in any part of inter-
national sea-bed area (including non-reserved area), first of
all it should prepare a formal written work plan through its
Governing Board accompanied by evidence supporting its finan-
cial and technical capabilities (Article 12, Annex III) and
approved by the Council after review by the Legal and Tech-
nical Commission (Article 153 of the Convention). In conduc-
ting activities in the Area, the Enterprise should comply with
the International Sea-Bed Part of the Convention, rules, re-
gulations and procedures of the Authority as well as other
related stipulations (Article 12, Annex III). However, during
the interim period, the Enterprise should not conduct com-
mercial production pursuant to an approved plan of work until
it had applied for and had been issued a production autho-

rization by the Authority (Article 151, Paragraph 2).

When the Enterprise decided to carry out practical ex-~
ploitation (commercial production) in a mining site, it should
prepare and submit to the Council applications for production
authorization by“its Governing Board (Article 6, Annex IV).

In application for the production authorization, it should

specify the annual quantity of nickel expected to be recovered
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under the approved work plan. The application should include

a schedule of expenditures to be made after it had received
the authorization which were reasonably calculated to allow

it to begin commercial production on the date planned (Article
151, Paragraph 2 (b) ). The Authority should reserve to the
Enterprise for its initial production a quantity of 38,000
metric tonnes of nickel from the available production ceiling
based on calculation (as estimated, equal to the production
of one sea-bed mining site) and issue production authoriza-
tion to the Enterprise (Article 151, Paragraph 5). According
to the resolution of the Conference on the Law of the Sea,
however, before the Authority was formally established and

it first issued production authorization to pioneer investors,
the Enterprise might have the priority to get the production
authorization of two mining sites than other pioneer inves-
tors including production ceiling stipulated in Article 151,
Paragraph 5 of the Convention (Resolution II, Paragraph 9

(a) ).

As to after the establishment of the Authority and
approval of the apolicant's work plan, in accordance with
Article 3, Paragraph (c¢) in Annex III, the work plan of
States Parties for exploration and exploitation in non-
reserved areas should be limited by such "anti-monopoli-
zation" stipulation while the Znterprise should not have such
limitation in exploiting reserved and even non-reserved areas.
Whenever fewer rescrved areas than non-reserved areas were
under exploitation, apnlications for production authorization
with respect to reserved areas should have priority (Article

T, Paragraph 6 of Annex III).
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According to the Convention, the Enterprise, in addition
to directly conducting activities in the Area, should also
carfy out the transporting, processing and marketing of mi-
nerals recovered from the Area (Article 170, Paragraph 1).
However, according to the Convention, activities in the Aresa
meant all activities of exploration for and exploitation of
the resources of the Area (Article 1, Paragraph 1 of the
Convention), and the Authority seemed have power to admini-
ster the activities beyond the stage of minerals recovery
(i.e., exploitation) from the Area. Meanwhile, according to
the Convention, the "resources", when recovered from the Area,
would be referred to as "minerals" (Article 133 of the Con-
vention). Therefore, any activities beyond the stage of "re-
covery" (or exploitation) should not belong to the activities

in the Area.

Though the Convention stipulated the Enterprise should
carry out the transporting, processing, and marketing of the
minerals recovered from the Area, it did not have any stipu-
lations on the administration of these operations. Therefore,
it might assume that the Enterprise might take any actions
it considered suitable in these respects if only it did not
go against the general policies of the Assembly and the dire-
ctions of the Council (Article 2 of Annex IV). However, the
Convention stipulated for the Enterprise the fund prepara-
tory method of various activities after the recovery of re-
sources (Article 11, Paragraph 3 of Annex IV) and the method
of getting rrocessing technical transfer for those States
Parties conducting activities in the Area (Article 5, Para-

graph 5 of Annex III).
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V. Finance of the Enterprise

The funds the Enterprise needs for the activities in-
clude two respects: one is the administrative expenses and the

other is business expenses needed for activities in the Ares,

The Secretary-General submitted a report in September,
1976, "Alternative Means of Financing the Enterprise" (13)
which made estimates for various expenses needed for the En-
terprise. The first was the administrative expenses, including
salary and general expenses as well as conference expenses
relating to the management and administration of the Enter-
prise, It was assumed that, from the beginning, the Enterprise
would be composed of one Director-General, 15 professionals
and 10 general routine work staff, the professionals would
increase to 75 and general routine work staff increase to 50
in the third working year. Based on estimate, the administra-
tive expenses of the first and second years would be 3 million
U.S. dollars in total and 6 million U.S. dollars for the third
year. The second was business expenses, including exploration,
research and development, capital investment as well as busi-
ness expenses. Results of the estimates showed that, the En-
tercrise would need 354 -- 562 million Y.S. dollars (1976
value) before the start of commercial production and getting
revenueg in the seventh year and annual business expenses
would be about 120 -- 165 million U.S. dollars as soon as

the commercial production started.

However, as the Enterprise should not only carry out
recovery of resources in the Area Lut also Lransportation,
processing and marketing of the recovered minerals, a spokes-

» of the industry pointed out when he made testimony at
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the U.S. congressional hearing in May, 1979 that, the first
generation of ocean minig system would need 1,000 million U.

) (14)

S. dollars investment (1980 value . However, some ana-

lysers also considered the actual capital investment even

probably higher (15)

. According to the report by Charles

River Associates in 1981 regarding the estimate of investment
needed by sea-bed exploitation and metal processing and re-
finery, Kurt Shusterich (16) assumed that, for a operation
project of dry manganese nodule ores with an annual production
capability of 3 million tons, the capital investment of man-
ganese, copper, cobalt and nickel extracted from ores might

be different owing to different processing and refinery pro-
cess from 1,260 -- 1,560 million U.S. dollars (1979 value)
while the annual business expenses would be 330 -- 430 million
U.S. dollars. But it was very hard to give accurate estimate
of investment because the sea-bed exploitation hadn't been

realized so far.

As early as 1977 at the Sixth Session, India submitted
a proposal on the financial conditions of contract (17), sti-
pulating each applicant should pay 50 million U.S. dollars
one time to the Authority when sign contract as part of  the
payment it should make to the Authority. The fund would be
for financial expenditure of the Enterprise. After heated
debate and negotiation, developed States opposed this sugges-
tion. Later, China, Group of 77 and Zast Suropean States sug-
gested that those mining States entering the sea-bed should

bear the whole or major part of the expenditure the Snterprise

needed for its activities., But the developed States still

opposed this request. They argueq that, as the Gnterprise was
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the arm of the Authority in business, the financial demand
of the Enterprise should be commonly borne by all States
Parties. In the last stage of the Fifth Session in 1976,
Kissinger, U.S. Secretary of State submitted a "package"
proposal on the exploitation regime (18). Under the premises
that one parallel regime for exploration and exploitation

was established and the Enterprise and other entities were
secured to enter sea-bed activities on equitable basis, the
United States would provide technology and fund needed from
exploitation to processing and refinery to the Enterprise

in developing the first mining site project. During meetings
between February and March, 1977, particularly at the Sixth
Session held in 1977, at the time one parallel exploitation
regime was established, it was also defined to prepare fund
for the Enterprise at its earlier stage, particularly for the
development of the first mining site, to enable the Enterprise
carry out business activities at the same time as other

entities.

At the Seventh Session in 1978, sponsored by Tommy T.3,.
Koh, Chairman of the Second Negotiation Group, negotiation
was held on the finance of the Enterprise, emphasizing the
fund source needed by the interprise in developing the first
mining site. At first, he suggested developed States should
provide half fund and the other half should be borne by all
States, which got the opposition of developed States, There-
fore it was necessary to seek other sources for the fund of

the Enterprise in developing the first mining site.
I [ i

A new proposal was submitted during negotiation that
I & )

the Enterprise might enter capital market, particularly the
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international financial organizations, e.g., World Bank, to
obtain loans. However, the difficulty was World Bank and other
related international financial organizations, constrained by
their statutes, could only provide loans to States instead of
an international entity, such as the Enterprise or the Autho-
rity. Therefore, the only way was that respective States should
borrow money for the Authority from international financial

organizations.

However, in accordance with international convention,
one enterprise could not only rely on loans (i.e., debt) for
business but should have stock (i.e., shares). The former -
could be borrowed from international financial organizations
quaranteed by respective States Parties, which was an inte-
rest loan while the latter was resources which respective
States Parties were requested to pay actually, were repay-
able and interest-free., As to the ratio of these two parts
in the fund of the Enterprise, there were different suggestions.

At the Seventh Session in 197&, Chairman of the Second

9
Negotiation Group pointed out (19)

that, the ratio of loan
(quaranteed by respective States) to cash (paid by respective
States Parties) in the fund of the Enterprise should be 2:1,
However, develoring States considered the percentage of cash
too low which might prevent the Lnterprise from carrying out
practical business. Therefore, they suggested the ratio should

O

be :1 but developed States insisted in 2:1.

At the Jighth Session in 1972, the U.N. Center of
Transnational Company made investigation on the loan=-stock
ratio of 36 mining companies in 10 develoved market economic
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States, showing both ratios of 1:1 and 2:1 had their basis,
Finally the Chairman pointed out that, in view the Enterprise
would be a new organization without assets and past records,
it was suggested the ratio between interest-free loan and

quaranteed loan in the fund of the Enterprise should be 1:1.

What needed further negotiation was the ratio sheet of
the contribution in interest-free cash loan and the remain-
ing half fund quaranteed in loan form for the Enterprise by
the States Parties. During negotiation, developed States in-
sisted all States Parties should make contribution to the
Enterprise without any exception. Developing States, however,
suggested that the contribution made by States Parties should
reflect their respective offering capability. The sharing
ratio sheet which was most widely accevoted was that of the
United Nations membership dues and it was somewhat adjusted

in view of non-member States of U.N. in the States Parties,.

The another issue was the repayment of interest-freé
loan to States Parties. After negotiation, a proposal was
submitted that the repayment of interest-free loan (from
international financial organization quaranteed by States
Parties) should be prior to that of interest-free loan
(cash paid by respective States Parties). It was also sti-:
pulated that, the Assembly should, in accordance with the
suggestion by the Council, advise the Governing Board of the
Enterprise to approve a ratio sheet referring to the repay-

ment of interest-free loan to States Parties.

At the Nineth Session in 1980, it was proposed that

the Enterprise could not ensure all States become States
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Parties and make contribution to the Enterprise because the
Enterprise of the Authority could only be established after
the Convention would come into force and the enforcement of
the Convention needed only 60 approval letters, causing fund
shortage of the Enterprise. After review, one stipulation was
made that the First Session of the Assembly would review such
fund shortage status and formulate measures for such shortage
in an agreed-upon form in considering the liability of res-
pective States Parties and any suggestions by the Preparatory

Commission.
VI. Technology Needed by the Enterprise

In compliance with Article 13, Paragraph 1 of Annex III
to the Convention, one of the work objective of the Authority
was to enable the Znterprise to carry out sea-bed mining ef-
fectively at the same time with other entities. This was one
of the policies broad developing States had insisted for a

long time.

As mentioned earlier, as early as the Sixth Session in
1977, developing States accepted a "parallel development
regime" of international sea-bed mining in a transitional
period as a compromise, one condition of which was to ensure
finance and technology needed by the Enterprise to carry out

sea-bed mining at the same time with other entities.

In order to enable the Znterprise to obtain technical
transfer needed for activities (exploration and exploitation)
in the Area from the application of other entities, Annex
IIT to the Convention made specific stipulation in Article 5,

- mainly including the following: (1) When submitting a work
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plan, every applicant should make available to the Authority
a general description of the equipments and methods to be
used in carrying out activities in the Area and other rele-
vant non-proprietary information about the characteristics of
such technology and information as to where such technology
was available., They should inform the Authority of revisions
in the description and information mentioned above when a sub-
stantial technological change or innovation was introduced;
(2) He should make available to the Enterprise on fair and
reasonable commercial terms and conditions, whenever the
Authority so requested, the technology used in carrying out
activities in the Area under the contract, which the con-
tractors were legally entitled to transfer. This undertaking
might be invoked only if the Enterprise found that it was
unable to obtain the same or equally efficient and useful
technology on the open market on fair and reasonable com-
mercial terms and conditions; (3) He should obtain a written
assurance from the owner of any technology used in carrying
out activities in the Area under the contract, which was
generally not available on the open market and which was not
covered in Subparagraph (2), that the owner would, whenever
the Authority so requested, make that technology available to
the Enterprise under licence or other appropriate arrangement
and on fair and reasonable commercial terms and conditions,
to the same extent as made available to the rcontractors; (4)
He should acquire from the owner by means of an enforceable
contract, upon the request of the Enterprise and if it was
possible to do so without substantial cost to the contractor,

the legal right to transfer to the Enterprise any technology
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used by the contractor, in carrying out activities in the
Area under the contract, which the contractor was otherwise
not legally entitled to transfer and which was not generally
available in the open market. The above undertakings for
technology transfer could be invoked until 10 years after the

commencement of commercial production by the Enterprise.

As to the processing and refinery technology needed by
the Enterprise, it was stipulated in Article 5, Paragraph 5
in Annex III that: If the Enterprise was unable to obtain
on fair and reasonable commercial terms and conditions appro-
priate technology to enable it to commence in a timely manner
the recovery and processing of minerals from the Area, either
the Council or the Assembly might convene a group of States
Parties composed of those which are engaged in activities in
the Area, those which had sponsored entities engaging in
activities in the Area and other States Parties having access
to such technology. This group should consult together and
take effective measures to ensure that such technology was
made available to the Enterprise on fair and reasonable com-
mercial terms and conditions. Each such State Party should
take all feasible measures to this end within its own legal

system.

In the case of joint ventures with the Enterprise,
transfer of technology should be in accordance with the terms

of the joint venture agreement.
VII. Enter into Metal Market by the Enterprise

In accordance with Article 170 of the Convention, the

Znterprise not only should directly carry out exploration and
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exploitation activities in the international sea-bed area,
but also carry out transporting, processing and marketing of

the minerals recovered from the Area.

As the first international commercial organization in
the world nowadayss, the Enterprise, according to its statute,
should do business in compliance with sound commercial prin-
ciple, therefore, marketing activities, as one part of the
whole operation procedure by the Enterprise would be an

important 1link.

What most developing States concerned about the Enter-
prise was that, the Enterprise should have competitiveness.with
other entities in carrying out activities in the Area and to
retain such competitiveness was the most basic condition for

the existence of the Enterprise too.

To enter the international metal market by the Enterprise
would depend on the interaction of the following three factors:
(1) the demand of nickel, copper, cobalt and manganese in the
future metal market; (2) the supply amount of land-derived
metals; (3) the economic competitiveness of sea-bed mining.

Therefore, the Enterprise must consider it in doing business.

However, as an organization of the Authority to directly
carry out business activities, the Enterprise should comply
with the policies of activities in the Area stipulated by the
Convention, i.e., to protect the economy or export income of
the developing States from the affect of activities in the
Area. Therefore, the Enterprise should, according to the
Authority, participate in any commodity conference and carry

out its obligations under the arrangements or agreements
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referred to the commodity conference to promote the growth,
efficiency and stability of markets for those commodities
produced from the minerals derived from the Area, at prices

remunerative to producers and fair to consumers.

It was also stipulated in Annex IV of the Convention
that, the Enterprise should sell its products on a non-dis-
criminatory basis, It should not give non-commercial dis-
counts in selling its products. It was made under the requests

of some developed States.

VIII. Legal Status, Privileges and Immunities

of the Enterprise

It was stipulated in Annex IV, Statute of the Enter-
prise of the Convention that, the Enterprise should have
such legal capacity as was necessary for the exercise of
its functions and the fulfilment of its purnoses and, in
particular, the capacity: (1) to enter contracts, joint ar-
rangements or other arrangements, including agreements with
States and international organizations; (2) to acquire, lease,
hold and dispose of immovable and movable property; (3) to
be a party to legal proceedings. These were all basic legal

capacity enjoyed as an international legal person.

The Statute of the Enterprise elso stipulated that,
the property and assets of the Enterprise, wherever located
and by whomsoever held, should be free from discriminatory
restrictions, regulations, controls and moratoria of any

nature.

States Parties should ensure that the Enterprise en-

joyed all rights, privileges and immunities accorded by them
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to entities conducting commercial activities in their ter-
ritories. These rights, privileges and immunities should be
accorded to the Enterprise on no less favourable a basis than
that on which they were accorded to entities engaged in simi-
lar commercial activities. If special privileges were pro-
vided by States Parties for developing States or their com-
mercial entities, the Enterprise should enjoy those privileges

on a similarly preferential basis.

States Parties might provide special incentives, rights,
privileges and immunities to the Enterprise without the ob-
ligation to provide such incentives, rights, privileges and

immunities to other commercial entities.

One most debatable issue during negotiation was whether
the Enterprise should be immune from State taxation, including
the tax in host State as well as imoort and export duties. It
involved the problem of the Enterprise as the competitor with
other entities in metal production. Developed States insisted
that the Enterprise should enjoy the equitable status with
other entities in carrying out sea-bed mining, therefore,
other entities would be in an unfavourable position in com-
petition with the Enterprise if the Enterorise should be

immune from State taxation.

It was stipulated in the Statute of the Enterprise
since the "Informal Single Negotiation Text" in 1976 that,
the Enterprise, its property, assets and income as well as
the business and trade of the Enternrise permitted by the
relevant parts of the Ccnvention should be immune from all

texations and duties. The Enterprise should also be immune
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from the liability of collection or payment of any taxations
or duties. However, developed States requested to delete this

stipulation during negotiation at every session.

Until the meeting of the Second Negotiation Group at the
Nineth Session in 1980, developed States still opposed this
stipulation from another respect, considering that this sti-
pulation violated their national sovereignty because the de-
cision whether to collect taxation from offices or facilities
of the Enterprise within their territories was the sovereignty
and right of that State. But they didn't oppose the Enterprise
to negotiate with host States where its offices and facilities
were located for immunity of taxation. Therefore, Chairman of
the Negotiation Group submitted a compromise text, stipulating
that, the Enterprise should negotiate with host States where
its offices and facilities were located for immunity of di-
rect and indirect taxations. Such stipulation was supported
by both developed and developing States and recorded in the
"Informal Composite Negotiation Text (Revision II)" in 1980
and later in the United Nations Convention on the Law of the
Sea, however, such stipulation avoided one real problem, i.e.,
whether the Enterprise could have the immunity of import and
export duties from States Parties, because the Enterprise
requested to export its products and import a great deal of
equipments and machineries which the Convention didn't give

a clear answer and should be further clarified in the future.
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CHAPTER XV
The International Sea-Bed Authority

and Preparatory Commission

At the continuous meeting of the Eighth Session in
summer, 1979/,,the problem of establishing the Preparatory
V2

Commission raigsed in review of the final terms regarding the
y

enforcement of the Convention.

At that time, based on the request of the Conference,
the Secretariat submitted "Instruments Establishing Prepara-
tory Bodies of International Organizations™ (1), illustrating
the method of establishing preparatory commissions for some
international organizations within the United Nations by some
documents. The document listed the cases of seven preparatory
commissions established, including: (1) agreement on temporary
arrangements for prevaratory commissions within the United
Nations; (2) agreement reached among various governments atten-
ding the International Health Conference; (3) document for es-
tablishing the Preparatory Commission of Education, Science
and Culture; (4) agreement on temporary measures for refugees
and wartime vagrants; (5) regulation for the International
Atomic Energy Organization ( Annex regarding the Preparatory
Commission); (6) resolution for establishing the International
Agriculture Development Foundation within the United Nations
and the regulations for its Commission; (7) final document of
the United Nations Grain and Agriculture Conference ( regarding
the establishment of the Temporary and Standing Commissions).
Stipulations made by the documents of the Secretariat for
various organizations regarding the following issues: (1)
composition or organization; (2) enforcement; (3) position;
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(4) venue of the first session; (5) finance; (6) term of office;

(7) rules of procedures; (8) privilege and immunity.

During the review at the Conference, in accordance with
the information provided above by the Secretarjgt, it was gene-
rally considered that a preparatory commission was normally
required to be established according to international practices
when an international treaty was to be instituted which reques-
ted to set up an. organ to exercise some regulations. In fact,
preparatory commissions were established for the United Nations
itself and its various special organizations before their es-
tablishments. The main purpose of the establishments was to
set up such organizations 'in compliance with the regulations
of the treaty as early as the date the treaty for setting up
such organizations went into effect. It was considered at the
Conference that detailed discussions should be held indepen-

dently for the establishment of preparatory commissions.

At the earlier meeting of the Nig%%h Session, the Presi-
dent of the Assembly submitted "Note by the President: Proposed
(2)

Preparatory Commission" in March, 1980 explaining some
ma jor issues regarding the establishment of the Preparatory
Commission. Those issues were: (1) aim of the Preparatory
Commission; (2) members of the Preparatory Commission; (3)
way for establishing the Preparatory Commission; (4) struc-
ture of the Preparatory Commission; (5) function of the
Preparatory Commission; (6) executive organization; (7) Con-
ference of the Preparatory Commigsion and its executive orga-
nization; (8) duration of the existence of the Preparatory
Commission; (9) finance of the Preparatory Commisgion and
service of the Secretariat,
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After the primary review in the informal assembly, it
was generally considered that the Preparatory Commission
ought to be established and the decision be made in the form
of resolution at the Conference on the Law of the Sea. The
President of the Conference was requested to submit a draft
resolution. The President of the Conference submitted a draft
resolution on March 14, 1980 mainly based on precedents of
interim arrangements by the United Nations itself: "Resolu-
tion to be Adopted by the Conference Providing Interim Arran-
gements for the International Sea Bed Authority and the Law
of the Sea Tribunal". Such draft resolution involved the aim,
establishment, members, convening, rules of procedures, func-
tions, affiliated organizations, final report, existence
duration and finance of the Preparatory Commission as well as

the service of the Secretariat, etc.

During the review of the draft resolution, it was gene-
rally considered that such draft might be the basis for
further negotiation. !iowever, many different opinions existed
on respective specific regulations for the establishment of the
Preparatory Commission, including the aim, comvosition, deci-

sion-making procedures, etc.

The President of the Assembly submitted "Report of the
President on the Work of the Informal Plenary Meeting of the
Conference on the Questions of the Preparatory Commission" (4)
on April 1, 1980, summarizing the situation of the review of
the Preparatory gommission at the earlier meeting of the
Nineth Session. There were no further discussion on the issue
relating Lo the preparatory Commission at the continuous

meeting of the Nineth Session. The explanatory memorandum
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made by the President of the Assembly in "Draft Convention
on the Law of the Sea (Informal Text)" (5) generated at this
session pointed out that the Preparatory Commission was still

an unsolved problem,

At the earlier meeting of the Tenth Session in Spring,
1981, with the suggestion by the President of the Assembly,
,/the issue regarding the Preparatory Commission was transferred
i /to the First éommittee and its Working Group of 21 for review.
Problems invélved included the mode of decision to establish
the Preparatory Commission, aim, composition, voting regime,
functions, rule, regulation and procedures as well as finance

7N D)
of the Preparatory Commission(/etc.

At the continuous meeting of the Tenth Session in
Autumn, 1981, co-ordination on the issue of the Preparatory
Commission was still going on in the Working Group of 21 and
the First Committee and some results were achieved, detailed
information of which was recorded in Report of the Co-ordi-
nation of the WOfking Group of 21 to the First Committee™ (6).
However, Chairman of the First Committee pointed out in his
"Report of the First Committee to the Plenary Meeting" (7)
that there were still four main issues which had been solved,
including: members,procedures of decision, finance as well as
termination of the Preparatory Commission. On top of those,
the functions, final report and address of the Preparatory
Commission were still remained to be discussed. Before the
end of the continuous meeting of the Tenth Session, the
President of the Assembly and Chairman of the First Committee
jointly submitted a revised proposal regarding the resolution

(8)

of the Preparatory Commission
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At the Eleventh Session in 1982, Draft Resolution sub-
mitted at the previous session was further reviewed with empha-
sis on which kind of States should have the right to participate
in the Preparatory Commission as formal members and the proce-
dures of decisions by the Preparatory Commission. On April 2,
the Presidium formed by the President of the Assembly, Chair-
men of the major committees, Chairman of Drafting Committee
and Chief Reporter submitted a Draft Resolution regarding the
(9)

Preparatory Commission . After that, delegations from various
States submitted formal revised texts on the Draft Resolution.
Finally, the Resolution regarding the Preparatory Commission

was adopted together with the "Convention" on April %0, 1982,

The main issues regarding the Preparatory Commission will

be described separately as follows.

I. Necessity of the Establishment of the

Preparatory Commission

As early as in Summer, 1979 at the continuous meeting of
the Eighth Session when the Informal Plenary reviewed the final
terms regarding the enforcement of the Convention, the issue
regarding the establishment of the Preparatory Commission wsas
raised. During the discussion, it was considered that, when an
international convention had been adopted and it was necessary
to set up a corresponding organization in accordance with the
stipulations of that convention, the establishment of a pre-
paratory commission should be a normal practice between the
adoption and the enforcement of the convention. In fact, the
United Nations itself and its respective special organiza-
tions all established preparatory commissions before their
formal establishment. The main purpose of setting up such
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preparatory commissions was to establish an international or-
ganlzation right after the Convention went into effect in ac-

cordance with the stipulations of the Convention.

At the earlier meeting of the Nineth Session in Spring,
1980, the President of the Assembly submitted "Note by the
(2)
s

President: Proposed Preparatory Commission" proposing
three types of preparatory commissions. One was to be decided
by the Assembly. The second was to be decided by independent
documents. The third was to be realized through the stipu-
lations of the Convention itself. It was also pointed out

that preparatory commissions must exercise their functions
right after the adoption of the Convention and shouldn't exer-
cise their functions after the Convention came into force.
After the primary review at the Informal Assembly, it was agreed
that preparatory commissions should be established and realized
in the form of resolutions by the Conference on the Law of the
Sea., At the request of the Conference, a Draft Resolution re-
garding preparatory commissions was submitted by the President
of the Assembly (3) mainly based on interim arrangements of

the establishment of the United Nations itself.

Resolution I of Annex I to "Final Act of the Third United
Nations Conference on the Law of the Sea" adopted on April 30,
1982. "Establishment of the Preparatory Commission for the
International Sea-Bed Authority and International Tribunal on
the Law of the Sea" (9) decided to establish a Preparatory
Commission in order to take all possible measures for the
International Sea-Bed Authority and International Tribunal on
the Law of the Sea to effectively conduct business, and make
necessary arrangements to start the exercise of their functions
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without any delay.

II. Members of the Preparatory Commission

Early on March 3, 1980, Note by the President: Proposed
Preparatory Commission (2) proposed three options of members
forming the Preparatory Commission: (1) signature States of
the Final Act of the Third United Nations Conference on the
Law of the Sea; (2) signature States of "United Nations Con-
vention on the Law of the Sea"; (3) states agreeing to be
bound by the United Nations Convention on the Law of the Sea
after the ratification". It also pointed out that the Prepa-
ratory Commission should be open to States according with the
conditions to participate in till the Convention went into

effect.

The three options above were widely discussed at the
Informal Flenary of the Tenth Session. Some western developed
States, like the United Kingdom, Federal Germany, etc, sug-
gested the Preparatory Commission should consist of signers
of the Final Act of the Third United Nations Conference on
the Law of the Sea and they considered that, in this way, it
might ensure the extensiveness of the membersnip of tlie Pre-
paratory Commission. Those States, which might delay the sig-
ning of the Convention owing to domestic legal procedures,
shouldn't be excluded from the forming members of the Prepa-
ratory Commission at an early stage. However, most developing
States suggested that, in order to participate in the activi-
ties of the Preparatory Commission, its members must declare
clearly their acceptance of the binding of the Convention.

Therefore, members of the Preparatory Commission could only
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be the States signing, ratifying or participating in the

Convention,

"Resolution to be Adopted by the Conference Providing
Interim Arrangements for the International Sea Bed Authority
and the Law of the Sea Tribunal" (3) submitted by the Presi-
dent of the Assembly on March 14, 1980 reflected the latter
opinion, stipulating that "Preparatory Commission shall
consist of every signature State of the Convention and one
representative sent by every State which has participated in
the Convention or accepted it in other form". It was supported
by many States during further review, particularly the deve-
loping States. In their opinions, if it was stipulated that
members of the Preparatory Commission should consist of those
who signed or participated in the Convention or accepted it
in other form, it would be helpful to expedite the progress
of signing the Convention by a lot of States and thus might
enable them to join the activities of the Preparatory Com-
mission in the early period. In accordance with such stipu-

lation, those signing the Final Act were obviously not the

—~members of the‘quparatory Commission.

f‘»/)j/’

At the earlier meeting of the Tenth Session in Spring,
1981, debate on the members of the Preparatory Commission
happened again. The western developed Ststes insisted all
States signing the Final Act of the Conference on the Law of
the Sea should be the members of the Preparatory Commission
because they considered the Final Act reflected the results
of the Conference. However, most States considered only those
States who signed the Convention and were proved to accept

the binding of the Convention could become the members of
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the Preparatory Commission.

At the continuous meeting of the Tenth Session in
Autumn, 1981, membership of the Preparatory Commission was
one of its major issues. Two different opinions still existed
at the meeting. However, the Group of 77 expressed a flexible
standpoint, indicating that those States which signed the
Final Act but hadn't signed the Convention could partici-
pate in the Preparatory Commission. However, they might join
the review of the issues regarding the Preparatory Commission
as observers but had no right to make decision. Based on such
suggestion, the President of the Assembly and Chairman of the
First Committee jointly submitted a revised proposal on
August 25, 1981 regarding the resolution of the Preparatory

(8)

Commission stipulating that "Preparatory Commission shall
consist of representatives of the States which have signed
or participated in the Convention. Representatives of the
States which have signed the Final Act may fully participate
in the review of the Preparatory Commission as observers but
have no right in making decision'". However, some western
developed States still insisted membership of the Prepara-

tory Commission should be open to all States which signed the

Final Act.

At the Eleventh Session on March 29, 1982, joint report
by the President of the Assembly and the Chairmaen of the
First Committee pointed out that, though some developed
States continued to insist that States having signed the
Final Act (non-binding document) had the qualification as
member States of the Preparatory Commission, Text in August ,
1981 received large-scale support, that is to say, membership
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offth; Preparatory Commission depended on the signature of the
C&h;éﬁtion. Therefore, the revised draft resolution regarding
the Preparatory Commission submitted by the Presidium on April
2, 1982 still kept the wording of the text in August, 1981.

The Namibian Representative to the United Nations sub-

mitted a proposal on April 26, 1982 (10)

that members of the
Preparatory Commission should include Namibia which had signed
or participated in the Convention, i.e., represented by the

U.N. Namibian Council. Such request was recorded in the final

resolution. 49/762>-"/

The resolution adopted finally stipulated that the
"Preparatory Commission shall consist of representatives of
States and Namibia(represented by the U.N. Namibian Council)
which have signed or participated in the Convention. Represen-
tatives of the signers of the Final Act may fully participated
in the review of the Commission as observers but have no right

to make decision."

ITI. Beginning and Termination of the Activities

of the Preparatory Commission

There were basically no changes on the beginning and
termination of the activities of the Preparatory Commission
in the first draft resolution submitted by the President of
the Assembly on March 14, 1980 ‘3)io the resolution finally

adopted (9).

The resolution stipulated that, the Preparatory Com-
mission "shall be convened by the Secretary-General of the
United Nations at earliest 60 days after but no later than 90
days after the date when 50 States have signed or participated
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in the Convention".

Such stipulation indicated the least number of members
of the Preparatory Commission when it started its activities.
Some representatives pointed out during the discussion that,
in order to ensure the Preparatory Commission to start its

activities effectively, this least nymber of States should

xassure a certain rate of the States which had ratified or par-

ticipated in the Convention. However, most representatives
considered during the discussion that this request seemed not
substantive because members of the Preparatory Commission
should be the signing States of the Convention indicating they

would accept the binding of the Convention.

The Resolution stipulated that, the Preparatory Commi-
ssion "shall continue to exist before the end of the First

Session of the Assembly (the Authority)".

In accordance with the Secretariat, before the formal
establishment of the United Nations or international organi-
zations, the normal practice of the Preparatory Commission
should finish when one Convention formally went into effect,
the international organization had been formally established

and held the First Session.

During review, it was considered that the Preparatory
Commission should finish its all tasks once the Convention
went into effect. But as whether there should be time 1imit
for the Preparatory Commission to finish its functions if the
Convention nostponed to come into force unregularly, the
Preparatory Commission might finish its tasks before the
Convention went into effect.

15-~11



IV. Functions of the Preparatory Commission

The role and functions of the Preparatory Commission
were the fundamental problems because they would influence
other important matters of the Preparatory Commission, e.g.,
the existence duration of the Preparatory Commission, the
establishment of subordinate organs and procedures of the

Preparatory Commission.

The President of the Assembly pointed out in his Note
on the Proposed Preparatory Commission on March 3, 1980 (2)
that, the functions of the Preparatory Commission might be
divided into two main categories: (1) basic functions com-
monly needed for preparing any new international organizationj;
(2) any other special responsibilities generated from the es-
tablishment of the International Sea-Bed Authority with the
powers and responsibilities recorded in Part XI (International
Sea-Bed) and Annex III (Basic Conditions of Prospecting, Ex-

ploration and Exploitation) of the Convention.

Based on the principles above, the first draft resolu-
tion regarding the Preparatory Commission submitted by the
President of the Assembly on March 14, 1980 (3) stipulated
that, except for general functions of the Preparatory Commi-
ssion, the study and formulation of the rules, regulations
and procedures of the Authority stipulated in Annex %, Article
17 of the Convention, including the administrative procedures,
business and finance of prospecting, exploration and exploi-
tation in the Area as well as reimbursement system or other
economic support measures to the developing States which had
suffered harmful effects from the activities in the Area. In
addition, the Preparatory Commission should make arrangements
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to establish the Tribunal on the Law of the Sea as well as
other arrangements necessary for mediator and arbitrator list

stipulated for the institution of the Convention.

At the earlier meeting of the Tenth Session in Spring,

1981, extensive negotiation was held on the preparation of

the Authority and the general functions of the Tribunal on

the Law of the Sea. However, developing States considered that
the Preparatory Commission should prepare the establishment of
the Enterprise for it was the main organ for the parallel-
development regime in the future deep-sea mining. Some deve-
loped States considered that the conditions for the Prepara-
tory Commission to discuss the establishment of the Enterprise
was not mature but should take measures to protect the benefit
of sea-bed pioneer investors. A lot of substantive functions
of the Preparatory Commission was submitted, particularly the
role of the Preparatory Commission in the formulation of rules,

regulations and procedures for future sea-bed mining system.

At the continuous meeting of the Tenth Session in
Autumn, 1981, developed States indicated they might support
the suggestion by the Group of 77 to set up a special commi-
ssion, the task of which was to submit susgestions on effective
oneration by the Interprise. But the developed States requested
the Preparatory Commission to make arrangements of the other
side of the parallel-development system, i.e., the mining

activities by private and state enterprises. The other agree-

ment agreed-upon was that the Preparatory Commigsion should

formulate the rulés, repulation and procedures relating to
futur inine svstem. Western devel sd States requested that
future mining system. Western developed State g

any agreement must include a substantive factor, i.e., the
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interim application of the related sea-bed mining rules before
the Convention went into effect. However, the Group of 77 in-
dicated they could not accept it. There was another issue du-
ring the negotiation, i.e., whether the Preparatory Commission
should prepare the agenda for the first session of the Council.
The Group of 77 considered that the Preparatory Commission
should terminate after the Assembly of the Authority held the

first session but the agenda of the Council should be prepsared

by the Council itself. However, developed States insisted that

th reparatory Commission should terminate only after the 454i7‘
Asséﬁgﬂg and the Council held sessions and therefore the Pre- 2;7
pa éfbry Commission should prepare the agenda of the First

Session of the Council.

At the Eleventh Session in 1982, two important stipu-
lations were added to the functions of the Preparatory Com-
mission. One was the Preparatory Commission should exercise
the powers and functions conferred by the Resolution on pre-
paratory investment. The other was the Preparatory Commission
should bear the economic adjustment necessary to the developed
land-locked States for the harmful influence by the activities
in the Area, including to conduct research and submit sugges-

tions on the establishment of reimbursement foundation.

After long negotiation, stipulations were formulated in
three respects in the Resolution regarding the functions of

(9),

the Preparatory Commission

1. Normal functions to prepare the International Sea-
Bed Authority and establish the International Tribunal on the
Law of the Sea which were similar to those of preparatory
commissions of generaliinternational organs, including:
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(1) Formulate the interim procedures of the First Session
of the Assembly and the Council, and submit suggestions on re-

spective project on the procedures at appropriate time;

(2) Formulate draft procedure rules of the Assembly and

the Council;

(3) Submit suggestions on the budget of the first fi-

nancial period of the Authority;

(4) Submit suggestions on the relationship between the
Authority and the United Nations as well as other interna-

tional organizations;

(5) Submit suggestions on the Secretarigt of the Autho-

rity in accordance with related stipulations of the Conventiong

(6) Conduct research on the establishment of the head-
quarters of the Authority if necessary and submit suggestions

on that;

(7) Compile a report on respective suggestions on the
practical arrangement of the establishment of the International
Tribunal on the Law of the Sea to the Conference of States

Parties;

2. Functions arisen from Part XI (International 3Sea-Red)
and Annex III (Basic Conditions for Prospecting, Exploration

and Exploitation) in the Convention.

It was stipulated in the resolution that, "the Prepara-
tory Commission shall, if necessary, fomulate draft rules, re-
gulations and procedures, including draft regulations regarding
financial administration and internal administration of the
Authority, enabling the Authority to start the implementation
of functions".
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Rules, regulations and procedures of the Authority were
involved widely in contents from internal administration and
financial administration of the Authority itself to various

rules of resources exploitation in the Aresa.

In accordance with working document nrepared by the
Secretariat of the Preparatory Commission (11), they included
procedures of the Assembly, the Council, the Law and Techni-
cal Commission as well as Economic Planning Commission, rules
of staff in the Authority, administrative and technical rules

for exploration, exploitation and utilization in the Area.

Another stipulation regarding the functions of the
Preparatory Commission in the resolution was that, "to conduct
research on the problems of the developing land-locked produ-
cing States may have serious influence from the mineral pro-
duction in the Area respecting to mitigate their difficulties
as much as possible, help them to make nécessary economic ad-
justment including establishing reimbursement foundation, and

submit suggestions on that to the Authority".

As to make the Enterprise to conduct business at an
earliest date, a proposal was submitted by the developing
States as a function of the Preparatory Commission at the
earlier review of its draft resolution. Particularly, at the
Eleventh Session, developing States strongly requested "to
ensure the Enterprise have the ability to conduct activities
in the Area so that it may progress in parallel with every
State or other entities" when they formulated a resolution
"on Preparatory Investment in Polymetallic Nodule Exploitation
Activities". Therefore, in such decision, every registered
"pioneer investor" should promise to conduct reimbursable
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exploration in "reserved area", provide training to personell
designated by the Preparatory Commission and ensure to exer-
cise the 1iability of technical transfer in the Convention.
At the same time, it was stipulated that, every sponsoring
State of '"pioneer investor" should ensure to provide necessary
fund to the Enterprise in time according to the Convention
when the Convention went into effect, and submit regular re-
port to the Preparatory Commission on activities conducted by
its State as well as every entity or natural or legal person.
Therefore, the resolution added one stipulation in the func-
tions of the Preparatory Commission, i.e., "take every pos-
sible measure to enable the Enterprise to conduct business

effectively at an early date".

3. Special functions dealing with matters of "pioneer

investors"

Dealing with matters of pioneer investors during the
preparation neriod was a svnecial function of the Preparatory
Commission of the International Sea-Bed Authority and the
International Tribunal on the Law of the Sea, which was dif-
ferent from that of those preparatory commissions of general
international organs, including the United Nations and other
svecial organizations of the United Nations., It went beyond
the powers of general prerarator; commissions since it had
substantive executive powers, including such functions of the
future Authority in fact as the ratification of registration

a8 "pioneer investors", division of "exploitation area', etc.

It was stipulated in the resolution of the Preparatory
Commission that, the Preparatory Commission should "exercise
the powers and functions conferred to it by Resolution II of
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the Third United Nations Conference on the Law of the Sea re-

garding preparatory investment,

It was stipulated in Resolution II of the Conference on
the Law of the Sea, "Preparatory Investment in Polymetallic
Nodule Exploitation Activities" that, once the Preparatory
Commission started the execution of its functions, any State
which had signed the Convention, might apply for registration
as pioneer investor to the Preparatory Commission for itself
or on behalf of state enterprises or entities or natural op
legal persons with the qualification of pioneer investors sti-
pulated in the resolution. The Freparatory Commission should
examine the application letter and register the applicants in
compliance with the conditions stipulated in the resolution

as piloneer investors.,

The Preparatory Commission should, within 45 days after
every applicant had submitted data of the area aprplied for,
designate the portion reserved, in accordance with the
Convention, to the Authority to conduct activities through
the Enterprise or in cooperation with developing States. The
other portion of the area should be allocated to nioneer in-

vestor as the exploiting area.
V. Affiliated Organs of the Preparatory Commission

It was stipulated in the resolution that, "the Prepa-
ratory Commission may set up affiliated organs necessary to
exercise its functions and shall define their functions and
procedures. The Preparatory Commission may 2)kso use external
expert knowledge 4t appropriate time in accordance with the
custom of the United Nations so as to promote the activities

of the organs set up for it,"
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The resolution stipulated specifically that a special
commission should be established for the Enterprise, the task
of which was to "take every necessary measures enabling the
Enterprise to conduct business effectively at an early date".
It was stipulated again that, the Preparatory Commission should
set up a special commission according to the questions en-
countered by the developing land-locked States which might

have suffered most serious influences from the mineral produc-

tion in the Area.

The practice of the United Nations itself was that, the
Preparatory Commission of the United Nations held the First
Session on June 27, 1945 at which it was decided to set up
an "Executive Commission" to carry out the work of the Pre-
paratory Commission. Once the Constitution of the United
Nations went into effect, the whole Preparatory Commission
turned to sessions of the United Nations Assembly. The Exe-
cutive Commission established ten committees to conduct
reviews of various matters. They were: (1) First Committee:
the Assembly; (2) Second Committee: the Council; (3) Third
Committee: Economic and Social Council; (4) Fourth Commit-
tee: Trust Council; (5) Fifth Committee: Tribunal and Legal
Issue; (6) Sixth Committee: the arrangement of the Secretcry
-General; (7) Seventh Committee: Financial arrangement; (8)
Eighth Committee: the relation with special organs; (9) Nineth
Committee: international Union; (10) Tenth Committee: general
affairs, The Prevaratory Commission of the United Nations
completed its tasks after seven weeks of meeting, submitted
suggestions on various related matters and adopted the pro-

cedures submitted by the Executive Commission and agenda of
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of formal sessions of the United Nations Assembly (12).

The Preparatory Commission of the International Sea-
Bed Authority and the International Tribunal on the Law of the
Sea held in 1983 in fact took the form of the Preparatory
Commission of the United Nations Assembly which decided to
set uvr the following five special committees: Special Commi-
ttee for the Question of Land-locked States, Special Commit-
tee for the Enterprise, Special Committee for the Regulation
of Sea-Bed Mining, Special Committee for the International
Tribunal on the Law of the Sea and the Assembly as a special
committee to review the rules, regulations and procedures of
the Authority. It was also decided to deal with the matter

relating to pioneer investors by the General Affairs Committee.
VI. FProcedures of the Preparatory Commission

It was stipulated in the resoluticn that, "The proce-
dures of the Preparatory Commission shall be formulated in
the light of that of the Third United Nations Conference on

the Law of the Sea."

Regarding tre voting of the Conference, it was stipu-
lated in the procedures of the Third United Nations Confe-

(12) that,; "decisions on all

rence on the Law of the Sea
substantive matters at the Conference, including the adop-
tion of the whole text of the Convention on the Law of the
Sea, shall be made by two-thirds majority of the represen-
tatives attending and participating in the voting but such

majority must at least include over half States attending

that session of theée Conference."

However, the procedure, particulsrly regarding the
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voting regime, was one of the important issues arising argu-
ments. A good proof was the difficulty encountered in the
review of the procedure of the Third United Nations Con-
ference on the Law of the Sea and the discussion of voting
regime at the related assembly in the Convention, particu-

larly of the Council.

It was stipulated in the first draft resolution re-
garding the Preparatory Commission submitted by the President
of the Assembly (3) that, the Preparatory Commission "shall
decide its rules of procedure itself but shall consider: -
that of the Third United Nations Conference on the Law of
the Sea". After that, the argument on the rule of procedures

was mainly centered on the voting regime.

At the earlier meeting of the Ningfh Session in Spring,
1980, some States, like the Soviet Union, requested all formal

resolutions of the Preparatory Commission should be made
— N —

/
aftéE‘un%ﬁiﬁiﬁi_fi%iﬁiﬁiibn but Some. States doubted its ne-

cessity because the function of the Preparatory Commission

was only to submit suggestions.

At the Tenth Session in Spring, 1981, Eastern and West-
ern States insisted that resolutions should be made after
unanimous negotiation but the Group of 77 considered that,
in order to promote the work of the Preparatory Commission,
there should be a voting regime. They suggested a method of
two stages, i.e., agreements might be reached after unanimous
negotiation at the first stage, if not, voting might be car-

ried out afterwards.

At the continuous meeting of the Tenth Session, some

States still insisted all substantive problems should be
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decided under unanimous negotiation or decided in the form of
"three-level voting regime" following the method of the Coun-

cil of the Authority. However, the Group of 77 supported the
principle of making decision by two—tﬁirds majority. They urhf\/
considered the draft rules, regulations and procedures of

sea-bed mining should be decided under unanimous negotiation

in the Council of the Authority and the Preparatory Commi-

ssion needed not take voting regime of unanimous negotiation

because it should formulate drafts only.

It was stipulated in the revised draft resolution of
the Preparatory Commission submitted at that session that,
"the Preparatory Commission shall have its own procedures"

(8)

. However, this revision was not supported by most States.

At the Eleventh Session, there were still different
opinions on voting procedures of the Preparatory Commission
from simple majority to unanimous negotiation. Therefore, the
factors were considered in the third draft resolution of the
Preparatory Commission submitted by the President: one was
the procedures of the Third United Nations Conference on
the Law of the Sea should be applicable to those of the
Preparatory Commission while the Preparatory Commission should
decide its own voting regime, i.e., the stipulation made in
the resolution adopted later: "the formulation of procedures
of the Preparatory Commission shall be in the light of that
of the Third United Nations Conference on the Law of the Sea'",
It was stipulated here only for the procedures complied by
the Preparatory Commission but not for which voting regime

it should take for the decisions on various problems.

In compliance with such a resolution, there were
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following stipulations at the First Session of the Preparatory
Commission regarding voting regime: (1) Decisions on all pro-
cedures should be adopted by simple majority of the repre-
sentatives attending and participating in the voting; (2)
Decisions of substantive matters were divided into two cate-
gories, one (stated specifically) should be decided in the
form of unanimous negotiation, the other (except for the former
category) should be decided by two-thirds majority of the
representatives attending and participating in the voting

but such majority must include over half States attending

that session of the Preparatory Commission; (3) Decisions

on substantive matters of special committees and affiliated
organs should be made by two-thirds majority of the repre-

sentatives attending and participating in the voting.

VII. Finance of the Preparatory Commission and

Service of the Secretariat

At the earlier meeting of the Nineth Session in Spring,
1280, note by the President (2) pointed out that, in accor-
dance with the custom of the U.N., the finance of the
Preparatory Commission should be loaned by the United Nations,
but arrangement :should be made for the refund by the future
organization. When the finance was not adequate, it should
also be advanced by various governments and deducted by
their membership dues to that organization. Such arrangement

also requested the Secretary-General to provide service to

the Preparatory Commission.

According to the above custom, the first draft reso-
lution submitted by the President (3) stipulated that, "the

expenditure of the Preparatory Commission shall be sustained
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it should be provided by the normal budget—of-the-U.N. The e

by the U.N. loan. For that, the Preparatory Commission shall
make necessary arrangement together with responsible organ

of the United Nations, including the arrangement of loan
repayment by the Authority." In addition, "Secretary-General
of the United Nations shall provide service to the Preparatory

Commission". .
i d A
Y i
During the review at the Tenth Session in Spring, 1981,%;@
all parties agreed that the initial finance of the Preparatory
Commission should be provided by the United Nations. But some
States considered that, loan from the U.N. had its legal and
practical difficulties. The Group of 77 considered tha?/}he
. /, f’"'//:/'/(/ Y/ /
finance of the Preparatory Commission should be paid in/hormal S
budget of the U.N,, but some States considered non-U.N. mem-

bers who had participated in the Preparatory Commission &&Véﬁ,

shoul@ also make contributions.

N

At the continuous meeting of the Tenth Session in
Autumn, 1981, western develoved States considered the finance
of the Preparatory Commission should be solved by the loan

from the United Nations. However, the Group of 77 insisted

B
N
)

i second draft resolution submitted by the President of the

(8)

Assembly at that session accepted the latter opinion and

stipulated the Secretariat of the U.N. should provide service.

The final resolution stipulated that, "the finance of
the Preparatory Commission shall be paid by the normal budget
of the U,N., but be ratified by the Assembly of the United
Nations." "The Secretary-General of the U.N. shall provide
necessary service of the Secretariat to the Preparatory

Commission."
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