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THE NEW INTERNATIONAL ECONOMIC ORDER AND THE LAW OF THE SEA

CORRECTIONS & CLARIFICATIONS

Page penultimate line. Instead of "render advisory opinions on
© 1 E "

the request" read "render advisory opinions at the request."

age 6, lines 7 - 13. Delete the sentence "Although the negotiating
text . . . international sea-bed area" and replace by "The

activities to be undertsken by the Autority through the Enter-

rrise include the exploration of the international seabed

arez_and the exploitation of its resouxces, which are essentially

the manganese nodules of the abyss.

)

paragraph 2. - The paragraph "Special dispute settlement procedures...

0
o)

®
i

the functions exercised by the Agencies concerned" should be
inserted after the subsequent paragraph which ends with the words
"...there is a2lso access to the International Court of Justice,

in cases where its Jjurisdiction applies."

rage 9. five lines from bottom. Delete the words: "for the resources

of ocean snace beyond national Jjurisdiction."

In last line the words "derived from" should read "derived there-

from."

Page 12, line 9.- Instead of U.N. read United Nations.

Page 22, line 33. Instead of "specially" read "specifically."

Fage 23, line 27. Instead of "a flat limit" read "a much stricter limit."




Fage

29,

29,

30,

31,

D

line 32. A new paragraph should begin after note 35 with

the words "In short . .

line 36, Instead of "agreement/special circumstance rule

in the case of the continental shelf" read "arreement/median

1ine rule modifiable by special circumstences in the case of

the continental shelf." Note 36 should be deleted.

line 38. Instead of "has not believed it necessary to propose

any delimitetion rules" read "has not proposed any delimitation

rules."

ten lines from bottom. - A new paragraph should begin with the

words "While the single negotiating text....
[a#ﬁc. énu, 17 2

Delete last paragraph/énd insert the following after the words*™

" . .the limits of their national jurisdictional areas is increa-

sing"; "(f) States are increasingly measuring the limits of their

national jurisdiction from straight or mixed baseline systems.

Thus users of the sea can no longer be assuned always to know

the jurisdictional regime arplicable to the marine area which

they are transiting or in which they are operating and this could

give rise to disputes endPinintended violations of coastal Stateg

2, il

rights and interests. In these circumstances it would appeer

desiravle to include in the future convention articles providing

for a specific procedure to be followed by coastal States in

bringing to the attention of the international community not

only straight baselines but also the limits of all national juris-

dictional areas. It is accordingly suggested that coastal States

assume the obligation clearly to indicate straight baselines

and limits of their territorial sea, contiguous zone, exclusive

economic zone and continental shelf on charts, suppl€mented by

a 1list of geographical coordinates of points,and d¢o deposit these

charts with the Secretery General of the International Sea-bed




Page 48,

Fage 51,

Page 51,

&

Authority (or with the Secretary General of the integrative

machinery proposed in this paper) who, in turn should have the

duty to communicate copies thereof to all member States."

line 21. - Instead of "secion" read "section"

Quoth

line 27. qaee%seg-murﬁ should precede the letter (a).

4
line 19. Delete from "Thus the archipelagic State;;uto end.

of paragraph (lines 19-43) and replace by the following: "(see
supra mege page 36-37). Farticularly important are the right

of innocent nassage of foreign vessels through archipelagic

waters (112) and the right of archipelagic sealanes passage in

sealanes and air routes designated by the archipelagic State and

"suitable for the safe, continuous and expeditious passage of

foreign ships and aircraft through archipelagic waters (113).

The text contains detailed provisions, on the one hand, on the

characteristics and location of the sealanes designated by the

coastal State and, on the other hand, on coastal State regulatory

rights and the duties of transiting vessels." (114)

fourth line from bottom. Instead of "archipelagic" read
red
"archipelego". Delete last two lines on page 48 from {n fact
; ir W /3 ’ i
the only world community . . . "to" . . . overflight.
note 8. Delete last three lines following the words "archipe-
lagic sealanes passage" and replace by the following: “which

is defined as the exercise in accordance with the provisions of

the present convention of the rights of navigation and overflight

in the normal mode for the purpose of continuous and expeditious

transit through an archipelago between one part of the high seas

or an exclusive economic zone and another part of the High Seas

or an exclusive economic zone. (Ibidem, Article 124 (3)

note 10. In fifth line, after the words "territory of a continental

State" insert "(such as the Aleutian Islands)." In seventh line, after

he
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Page 36, delete lines 29-31 from (“(ii) the right of the archipelagic
State") and replace by the following: "(c) the right of archipelagic
sea-lanes passage defined as''"the exercise in accordance with the
provisions of the present Gonvention of the rights of navigation and
and overflight in the normal mede for the purpose of continuous and
expeditious transit through an archipelage between one part of the high
seas or an exclusive economic zone and another part of the high seas

or an exclusive economic zone." (6) The archipelagic State is recognized
the right to designate the sea-lanes and air routes which, however,

nust be "suitable for the safe, continuous and expeditious passage

of foreign ships and aircraft" through archipelagic waters and must include
"all nommal passage routes used as routes for international navigation

or overflight through the archipelago and, within such routes . . . all

normal navigational chamnels . . . ()"

Page 51, note 6 should read: "Ibidem, Article 124 (3).



Fage

Page

Page

Page

Fage

Tage

52,

53,

5k,

61,

61.

words "non-continental State" insert "(such as the Bonin Islands)."

note 12. Replace lines 3 and 4 by the following: "an article

providing that charges mey be levied on foreign ships passing

through the territorial sea only as payment for specific services

rendered to the shin and provisions limiting the exercise
by the coastal State . . . ."
note 32. In the fourth line, delete the words "of the balahce

produced by the law of the sea negotiations" and replace by

"of the attempt to balance divergent interest at the law of the

sea conference."

note 41. In last line, instead of "with the exclusive economic

zone" read "within the exclusive economic zone."

note 45, In penultimate line, instead of "has important

imnlications" read "have importent implications."

note 57. In second line, instead of "now enjoys" read "enjoy."

note 58. In penultimate line, instead of sub-paragrarhs 4k

read “"sub-paragrarhs (e) and (g)," In last line delete "(e) and ("

note 84, In third line, instead of "Jorunal" read "Journal,"

note 92. In 1in& seven, ghe words "these are different" should

read "these are sometimes different."”

Renlace note 112 by the following: "Thid, Article 123, The right

of innocent passage may be temporarily suspended if this measure

is essential for the protection of the security of the archipela-

gic State."

Keplace note 113 by the following: "Ibid. Article 124, If

the archipelagic State does not designate sealanes, the right

of archipelegic sealanes passage may be exercised through the

routes nomally Wsed for international navigation."
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Fage 61. Replace note 114 by the following: "For details see ibid. Artic-
les 124-129,

Page 63, line 14, After the words "or in the internal waters of a State"

insert "or in the archipelagic waters of an archipelago State."

Page 68. Delete paragraph four (lines 35-41) and replace bys "The

scope of the proposed international regime is not entirely clear.

Leck of clarity derives from the imprecise definition of those

activities in the International Seabed Area which are subject to

regulation and supervision by the Authority.(38) It is suggested

that the scope of the pronosed international regime be clarified

by) texrm at¢tivities to include,in principle,all activities in
L4 7

| the Area; any exceptions should be specifically enumerated.

Fage 72, line 13. Instead of "sealands'" read "sea-lanes".

Page 73. Delete note 38 and rerlace by: "The term activities is defined

as all activities of exploration of the Arez and of the exploitation

of its resources, as well as other associated activities in the

Area including scientific
#Sezme resecarch, (Article 1 (ii) ). It is clear that meneral

resource exploration and exploitation are subject to the

. . . A : o« J
international regime), The meaning of the words other associated

activities," however, is not obvious, nor is it clear whether

all scientific research in the Area is subject to the inter-

national regime or only scie@nﬁfic research directly associated

with mineral resource exploration and exploitation., Finally

the term "resources" contzined in the definition would appear to

incluée living resources, yet theke is no specific mention of

living resource exploitation in FPart I of the single negotiating text."
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Fage

Fage

74, line 6.

Z

=

Instead of "merchant and warships" read "merchant

vessels and warships."

75, line 23.

Instead of "nofity States" read "notify States."

76. Replace last sentence of first parasgraph (1ines 14 and 15)

by the following: "Dumping of wastes and other matter within

an as yet unspecified distance from the coast is not permitted

without the express approval of the coastal Stated."

78, line -5,
79, line 25.
79, line 28.

in the Single Negotiating Text, apart from the dispute . . .

Insert a comma (,) after the Word Convention.

Instead of "forms" read "forums"

Delete the words "or nothing"

. 79, line 33 and 34. The words "lack an implementation machinexry

"

should read "lack an implementation machinery, apart from

reference to the dispute....

79, last line. The line should read: "the Single Negotiating

Text: at the same time the ...

11

80, line 10.

The words "responsibility of States that" should read

"responsibility of States to ensure that"

\ . . .
80, penultimate line. - Instead of “no§1gn1flcant change of the

present .

82, note 21.

83, moter 35y

. ." read "no significant changein the present . . .
L

In line foltr instead of "organizations" read "organizations."

In line four instead of "fron where" read "from which."
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Pagze 87,
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90,

95.

9%,
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100, line 29. Instead of "prepared" read

D

note 60, Line nine. Instead of "obligation to all States to

promote" read "obligation on 2ll States, including land-locked

States, to promote!'-- . -

(73r:fkln{2ggg})
Delete first four lines of paragrarh B(and replace by fodlowings

"Articles relating to activities other than mineral resource

exploration and exploitation are both few and general in nature,

Delete lines 2-6 and replace by the following: "standards

and vrocedures for . . . a) the prevention of pollution . . . and

other hazards to the marine enviromment, including the coast line,

and of interference with the ecologicel balance of the marine

environment, narticulaxr attention being raid to the need for

protection from the consequences of such activities as drilling,

- . . 0 v WOATLS .
dt¥edging, excavation, disposal of wasﬁi construction and

operation or maintenance of pipelines and other devices related

to such activities; (b) the protection and conservation of the

natural resources of the Area and the prevention of damsge to

the flora and fauna of the marine environment. (15)"

"

line 11, Instead of "no less" read "not less"

Third paragrarh, line three; instead of "folows" read "follows"

line 12. Instead of "these observations require" read "this

observation, requires . . .

lines 16 and 17. Instead of "exploration! read "exvloitation."

"nroposed."

(remuindec of pr)~

100. Delete me@ipdexof nzzp glines 33—49;75nd replace by the following:

"There are further serious shortcomings of a seneral natiire in

Fart T of the Single Negotiatines lext which require comment.

Among these are amblguities and contradictions with regard to

the scope of the competende of the Authority and to the exercise

of its functions.(86) A couple of examples may be useful. According

to Article 22 (Fart I) (i) "Activities in the Area shall be con-

ducted directly by the Authority." (ii) "the Authority may, if it




(5

considers it appropriate . . . . carry out activities in the
Area or any stage thereof . . ., . through States Tarties to

this Convention . The meaning of the word activities is

not clear: if reference is intended to ell activities (including)

scientific research) governed by the international regime (Part I,

Article 1-13), the provisions of Article 22 would appear to

vest excessive powers in the Authority (87) and would contradict

the provisions of Article 25 Fart III (liarine scientific

research) of the single negotiating text. On the other hand

the text should be amended, if reference is intended only to mineral

resource exploration and exploitation. Another example of serious

contradiction may be found in the provisions relating to the

Tribunal (Part I, Articles 32-34) which are quite inconsistent

with those contained in Part IV of the Single Negotiating
Text (document A/ CONF 62/ WP 9): the two texts should be

brought into agreement.

A further general comment involves the structure of the Authority.

The regime for the international sea-bed Area permits the Authority

to exercise . . .

Page 101, line 6. After the word "provision" insert "however!
.?5,_3( (o1, bng Iy /Rt‘a?au‘, 0‘10&) g7 bg, §5 .

Page 101, After the end of the first paragraph insert the following: "A few

further random observations are made."

Page 101, Delete paragrarh 5 (lines 27-30).

Page 101, line 38, Instead of "position" read "-~rovision," ’ADQJO&‘{LQ, (W"Q) 8§ bg/
724,34;/01/ ‘(?a&f&ne; debele @7‘ ﬁ'

Page 103. Delete note 4 and replace by the following: “Ibidem, Article 22 (1).

The meaning of this fundamental statement is unclear. The tern,

Activities in the Area is defined as "all activities of

exploration of the Area and of the exploitation of its resources,

as well as other associated activities in the Area including

scientific research:" (Article 1 (ii))but the words "other

assoclated activities" are difficult to interpret with precision

(should they be read to mean "other activities directly associated

with exploration and exploitation of the Area" or "all other

activities which may be related to the exploration and exploitation




vdo{vgl,i/
whether the cientific research

axe intended to refer to all scientific research or only to

of the area">nor is it certain
v

resource oriented scientific research,

Finally does the word resources’in Article 1 (ii) include

living resources? There is nothing in the remainder of Fart I

that would exclude this intervpreta tlon at the same time the

text contains no specific mention whatsoever of living resources.

Reference to other provisions in the single negotiating text

Area and its resources
art I, Article 3)

Authority is the organization whrough which States

are
and if the

brings further confusion., If ihe

the common heritage of menkind (G

Parties shall

administer the Area, manage its resources_and control the

Article 21), it would be

activities of the Area (Fart I,
logical to expect that 311 significant activities in the Area
vhetkbr whether or not resource orientedfiwould not be a2ble

: n

effeé} the Area,

; to administer

The intention appears to be to 1limit _the scone of the competence

of the Authority to activities which in
related to

some Way are more or less

"exploration of the Area and the exploitation of its

resources", and to scientific reseaxch.

These activities must

be _conducted directly by the Authorityfglth the excerptions
mentioned in Article 22 (2) and (3)} However this requirement

in respect of scientific research and of some activities

associated with exploration and perhaps also exvloitation would
vaxrts of the
(a) sz.tnlﬂ._m:l.er_l__‘;ﬁr@;

"regularly . . .

appear to contradict a number of nrovisions in other

single negotiating text including:
graph 3 (a) s
for general survey the sea-hed and ocean floor of such oceanic

oren

areas as all determined to be of interest for this purrose."

this connexion ® it is specifically mentioned that “genexal

survey may be carried out by any entity which meets the environ-

In

1

2 -Lwr

mental protection regulations of
(b)

a.

contract with DL ot

/(/&&uéc& /(/Vl \
<§L(£; P s f{adt /‘(}’f/L
CEuJ%QQJ{;_o/%4xuur(
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But this is evidently not intended.

Yart III (Merine Scientific Research),

e /%\

?n(Lom§uJ$L
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Article 25 (1) and (2) where all States and appkopriate inter-

national organizations are recognized the right to conduct marine

R
s scientific research in the international sea-bed area subject
O ’ = e
Pagﬂ%*ﬁ? i to submitting informationm)an unspecified number of days beforehand
TR 3 Y
{‘Jf,,,/“/ to_the Authority: (c) *arﬁII Article 75 (1) (c) and Article 99 (1)

which recognize the freedom to lay submarine pipelines and

cables beyond the legal continental shelf, whether or not these

are associated with resource exploration and exrloltation; (d) Part 11,

Article 75 (1) (d) which recognizes the freedom to construct

artificial islands and other installations permitted under inter-

national law beyond the legal continental shelfL_uheégimgpﬂnot

these are @ssoclated with resource exploration and exploitation.

It is clear that there is confusion and lack of coordination

in the text. It is also possible that the word activities in _

Article 22 (1) is not used in the strict sense of the definition

contained in Article 1 (ii)., A careful revision of the text is

consequently suggested.

Ta

2}
ot

e 104, line 7. After the words "through the Authorigy" add "In addition

>

the provision that the Authority shall be the centre for harmonizing

and coordinating scientific research (Article 10 (1) aprears to

disregard the functions of J@€. It would arvear desirable to

clarify the matter either by providing for the integration

£

le
of M}Ag in the Authority or by specifying that the Authority is

a centre for harmonizing and coordinating scientific research

only in respect to the international sea-bed area. This latter

solution, however, would establish two competing internstional

mechanisms for scientific research,"

rage 104, note 10. Flace a question mark after the words "in this article"(qakt7j

and delete the remainder of the note (from "all activities infrolving...

Loeneaie M) to exploitation),
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Fage 104, note 15. Delete first six 1ines/Eﬁa replace by the following:
"U.N. document A/CONF 62/ WP 8/ Fart I, Article 12, These

provisions are not easily reconcilable with the nrovisions

contained in Part III (Freservation of the marine environment),
7

Article 24, Article 12 in rart I does not specify the entity or

entities which must take the "appropriate measures" and mentions

activities not always necessarily connected with seabed exploration

and exploitation . . .

Page 105. Delete last four lines of note 15 (lines 20—23) and replace by:

"exercise some regulatory powers for the prevention of marine

pollution and the protection of the marine environment."

Fage 106, note 31. In line 7 instead of "all elected" read "are elected."

Page 107, note 45. Delete first six lines and replace by the following:

"It is interesting to observe (Ibidem Articles 53 and 54) thet

persons anpearing in proceedings before the Tribunal as agents

counsel, advocates, witnesses or experts are expressly granted

comprehensive immunities, including immunity from immigration

restrictions, in connection with their travel to and from and their

stay at, the place where the proceedings are held."

rage 108, note 51: 1line 3. Instead of "or to Farts II, III and IV" read
"or also to Parts II, III and IV."

Fage 110, note 79, line 9. Instead of "a limited number of sites" read
"the limited number of sites"”

(e S
Fage 111, note 84, Add after the words "design datza/" "On the other

hand, the single negotiating text (lart III, Develorment and

Transfer of Technology, Article 9) also provides that "The

international sea-bed Authority shell, within its competence . . .

ensure ., , . that the technical documentation on the relevant

equipment, machinery, devices and vrocesses be made available

to all developing countries upon request . . , " It would appear
ToEmEage d€sirable to reconcile the apparentl

provisions of the text.,"

contradic
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Fage 111, note 85. Instead of "exports" read "reports."”

Ul

,
03]
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e 111, note 86. Delete the note and replace by the following:

"Among the large number of questions not mentioned in the

text which require clerification are the powers of the Authority

with regard to uses of the sea-bed which are included among the

freedoms of the high seas and the potential functions of the

Authority, if any, with regard to installations of a military,

i

or potentially military, nature in the Area."
/7

Page 111, note 87. Delete the note and replace by the followiq&i

"The provisions contained in Article 22 (1) are inappropriate

at least with regard to scientific research and to activities

which do not entail resource exploitation."

Page 111, note 88. Delete the note and replace by the followings:
"UN document A/CONF 62/ WP 8/ Part I. Atrticle 28 (xii). The

single negotiating text (Ibid., Article 31 (2) (iii) states

that the Technical Commission shall "make recommendations to the

Council with regard to the carrying out of the Authority's

functions with respect to scientific research and the transfer

of technology" but surprisingly omits specifisally to empower

u
the Assembly or the Goficil to deal with these subjects."

Page 111, note 89. Delete note and replace by the following:
"UN document A/CONF 62/ WP 8/ Fart I, Annex I, paragravh 3 (6)."

Fage 212, line 9. Instead of "$40,000 million" read "$ 40 billion"

rage 212, line 12. Instead of "comprized" read "comprised".

Page 213, third paragraph, line 2. Instead of "sea water is about" read

"sea water has in recent years been about"

Page 213, sixth parsgreph, line 4. Instead of "incluce" read "include".
el e

' "unlikely."
ey

Page 213, seventh paragraph, line 4. Instead of "unliekly" read

Page 215, note 3, line 3. Instead of "600 million metric tons" read

¢

"0 pillion metric tops"




]

216, f£ifth paragraph, line 3, Instead of "build ant tested"

read "bullt and tested"

218, line 4. Instead of "navigagion" read "navigation".

areas
et

219, paragraph 2, line 1. Instead of "area" read

219, paragraph 5, line 4. Instead of "constituted of" read

"constituted by."

219, naragraph 5, line 7., Instead of "invironmental" read

"environmental".

221, Teble 4. Instead of "fbé£:197'" read "1965-1974"
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Box 4716 : 3 .
Santa Barbara, California 93103 ; Pace‘n1 In Marll)us

January 20, 1976

We are pleased to enclose herewith a copy of our
study, The New International Economic Order and the
Law of the Sea.

The study attempts a detailed analysis of the Infor-
mal Single Negotiating Text and tries to show how a
Convention, based on this Text, with due amendments,
could be integrated into the wider effort to build a New
International Economic Order for the oceans as part of,
and possible model for, a New International Economic
Order in general.

The study developed out of, and in cooperation with,
the Project RIO (Reviewing the International Order). It
has been financed, as was RIO, by the Netherlands Minister
for Development Cooperation, Mr. Jan Pronk.

We would be grateful for your comments.

With all good wishes,

Sincerely,
[K‘wl{ @[{4 /gi/
se

Arvid Pardo Elisabeth Mann Borge

Encl: The New International Economic Order and the Law of
the Sea

International Ocean Institute
The Royal University of Malta * Msida, Malta R



él?]%erfur the Study of Democratic Institutions / The Eund for the Republic, Inc,

e 4
awt it IHREDIA rELY

7
lo Vo f FgL

V doces,

/

- / /'I /
[0 totie 20y 2ptutes &L Fo
— v

Al - 3 /e T
R A T s, /’“{/;9 ,LQ/’Aa 5;«,05 Lf f,o? —

/

Box 4068, Santa Barbara, California 93103/ Telephone: (805) 969-3281/Cable: CENTER SANTABARBAR A (CALIF)

e \

73RN

AR



THE NEW INTERNATIONAL ECONOMIC ORDER
AND THE LAW OF THE SEA

Elisabeth Mann Borgese

After the turmoils of two World Wars during the first half of
this century, the second half seems to be characterized by a pro-
found transformation of international relations. This process has
two components:

-—- the technological revolution which has created activi-
ties whose consequences far transcend the boundaries of
national jurisdiction, which make of this planet a small
and interdependent place, and which make it obligatory

for us to rethink time-hallowed concepts, such as property
or sovereignty, and

-- the emergence of the new nations in Africa, Asia and
Latin America, changing the political and economic equili-
brium of the international community and making new de-
mands on international law and international organization.

These changes, obviously, affect the activities of States
both on land and in the oceans. Due to peculiar circumstances, how-
ever, the revolution in international relations began in the oceans.
Its seat is the Third United Nations Conference on the Law of the Sea.

The Conference goes bhack to the initiative of Malta in 1967
when Ambassador Arvid Pardo proposed that the oceans and their re-
sources, beyond the limits of national jurisdiction, be declared the
common heritage of mankind, that the General Assembly adopt a
Declaration of Principles governing the peaceful uses of the deep
seabed, and that this Conference be called to embody the Principles
in a comprehensive treaty and the necessary institutional framework.

After six years of preparatory work, the Conference embarked,
in December, 1973, on the momentous task of giving a new order to
the oceans, as part of, and conceivably model for, a new order for
the world. Four substantial sessions have been held since then:
Caracas, summer 1974; Geneva, summer, 1975; New York, spring, 1976;
and New York, summer, 1976. Probably there will have to be two
more substantial sessions before the great work can be concluded.

The search for the new international order on land, in the
meantime, went other ways. What Malta did for the oceans, Algiers



and Mexico did for the land. It was on the initiative of Algiers
that the Sixth, and then the Seventh Special Session of the
General Assembly of the United Nations was called (1974,1975)
which adopted a Declaration on the Establishment of a New Interna-
tional Economic Order and a Programme of Action. It was Mexico
who was responsible for the drafting and adoption of the Charter
of Economic Rights and Duties of States in 1974. The quest for a
new international economic order has been pursued by various organs
and institutions since then, among which one should mention, in
particular, UNCTAD (Nairobi, 1976), the Fifth Conference of Heads
of State or Government of Non-Aligned Countries (Colombo, 1976),
ILO (1976) as well as a great number of efforts at the nongovern-
mental level (RIO, 1976).

It is unfortunate, it is irrational, that the two branches
of this one great historical development, instead of interlinking
and reinforcing each other, have somehow managed to drift apart,
even to contradict each other.

The Conference on the Law of the Sea has done very little in
the direction of building a new international economic order. The
suggestion that it should do so is brushed aside, especially by
the delegations of the developed countries as an intrusion or a
damaging distraction. On the other hand, the law of the sea and
ocean management has almost totally disappeared from the declara-
tions and programmes of actions adopted by the other fora engaged
in building the new international order on land. The two develop-
ments are moving as it were, on separate and often divergent tracks.
This is tragic, both for the new international economic order and
the law of the sea.

There are several reasons:

--first, the law of the sea appears to be a highly specialized
and rather complicated matter, an exercise for lawyers mostly,
and most people engaged in the general effort of building the
new economic order simply have not done their "homework" in
the law of the sea.

--second, the bureaucratic division of labor within States is
such that it is difficult to integrate policies. This compart-
mentalization is so entrenched that even within the marine
sector of many Governments it is difficult to form a unified
policy, and the divergent interests of shipping, mining,
fishing, the marine sciences, navigation, and the military are
hard to harmonize. Few countries have made as much as a
beginning to harmonize the marine sector as a whole with the
other sectors of international economic policy.

—-—-third, the marine revolution, that is, the penetration of
the industrial revolution into the oceans, is of such recent
date that its far-flung implications are not yet generally
understood.



--the fourth reason for the separation between the building
of the new international economic order and the making of
the law of the sea, however, is the most serious, and the
most tragic one: it is that the law of the sea has become

a very controversial, divisive issue. Such as it has
developed over the past few years, it threatens to divide
developing nations coastal from landlocked States, mineral
importing from mineral exporting States, Latin American from
African States. Yet it is these States, those who most need
a chan®e in the structure of international relations, on
whom both the building of the new international economic
order and the making of the law of the sea depend.

The Law of the Sea is that part of international law today that
is most vehemently in flux. That is where the action is. That is
where new concepts such as that of the Common Heritage of Mankind,
with a potentially revolutionary impact, are developing and where
time-honored concepts, such as those of property and sovereignty,
are being transformed and modernized. Every issue that has to be
dealt with by the makers of the new international economic order
reflects itself, as it were, in the oceans. Here are some examples
of the interaction:

Food. Few of the projections for increasing the world food
production to cope with the rising spectre of starvation and mal-
nutrition take into account the potential of the oceans. Presently,
commercial fisheries contribute only a small percentage of the
world food supply, and this percentage is decreasing rather than
increasing due to overfishing, mismanagement, and pollution. Hence
it is thought to be safe, in general, to ignore the potential of
the oceans in the projections. Yet, under a renewed law of the
sea, and with proper management and conservation measures and the
availability of new technologies, food from the oceans could be
multiplied: especiallyv considering the potential of so-+called
unconventional living resources, that is, plant and animal species
that have not been exploited by traditional fisheries but which
can be exploited now and converted into food for human consumption;
considering also the potential of maricultures of all kinds. The
ancient Polynesians had a unified concept of food production,
ranging from dry land to wetland into the seas. Their agricul-
ture and their mariculture moved on the same level. We Occidentals
and moderns have fragmented this concept, as we have fragmented so
many other concepts. To make things worse, we have galloped with
the agricultural leg into an industrial and scientific age while
remaining, with the maricultural leg, in the primitive hunting
stage. We have to learn to walk with both legs again, and to re-
unify the concept. This will be of enormous ecological importance.
The ecological impact of cultivating the oceans may be far less
destructive than the ecological impact of, for instance, deforest-
ing the tropical rain forests to increase food production. Also,
the international character of the resource facilitates interna-
tional participation in production and international distribution
according to needs. Ocean management thus mav be pathbreaking
for new forms of international cooperation in food production and
distribution.



Energy. The real and lasting significance of the so-called
energy crisis, as we all know, is that we are transiting from a
fossil-fuel-based economy to an economy based on nonconventional
renewable energy resources. The great question before us is:

How does this energy revolution relate to the other great ongoing
revolution, that is, the revolution in international relations,
the restructuring of the relations between developing and indus-
trialized nations? Will the energy revolution, like the preceding
phases of the technological revolution, benefit only the indus-
trialized nations thus widening the gap between poor and rich
nations?

The enerqgy revolution is ocean-oriented. The oceans are
playing an enormous and rapidly increasing role in the production,
transportation, storage, and distribution of energy as well as in
the disposal of energy waste products. This applies both to con-

ventional and unconventional energy resources. The potential of
unconventional energy resources -- tides, waves, currents, thermo-
gradients, chemical and biological processes -- 1is enormous.

The oceans are, physically, a great equalizer, moderating the
climates, breaking the harshness of continental seasonal contrasts.
Ocean management, conceived as an element of the new international
economic order, can make of the oceans a great equalizer also in
economic and political terms, mitigating the harshness of the
land-based inequalities between nations.

Transnational Enterprises. Nowhere are we faced with the
challenge and necessity of creating a new institutional framework
for the operations of the transnational enterprises and consortia
as concretely as we are in the oceans. The international mining
consortia have to be structured into a new framework of interna-
tional cooperation which must enable them to operate effectively
while assuring to the international community control through par-
ticipation. This is indeed the heart of the job now before the
First Committee of the Law of the Sea Conference, which may be near-
ing a breakthrough on this matter. To this we shall return in the
next section.

International Trade, which, to a large extent, is shipborne;
the management of science and technology, on which the rational
exploration and exploitation of ocean space and resources depends;
environmental policy, which is vital for all uses of the seas;
regional economic integration -- one could go through each one of
the i1ssue areas on the programmes of actions and declarations of
principles of the various fora engaged in the building of the new
international economic order and show the interaction between the
making of the new law of the sea and the building of the new inter-
national economic order.




There are instances where the Law of the Sea Conference can
and must pioneer in creating new forms of participation and
cooperation in the management of the common heritage of mankind,
forms which, if successful in ocean management, can then be
adapted to other areas of international economic cooperation.

There are also instances in which the Law of the Sea Conference

can only succeed in solving its own problems by taking them out

of the narrow context of the law of the sea and inserting them into
the wider one of building a new international economic order.

An example for the first type of situation is the Interna-
tional Seabed Authority and its Enterprise. An example for the
second type of situation is the issue of the landlocked versus
the coastal States.

With regard to the International Seabed Authority and its
Enterprise, it is clear that as far as the Single Negotiating Text
is concerned, the First Committee has come to a deadlock. In
somewhat blunt terms, the alternatives before us are one that is
unworkable because it is unacceptable and another that is unaccept-
able because it is unworkable.

The position of the industrialized States who insist on free
access to the resources of the area under the jurisdiction of the
Authority, under a so-called "contract" from the Authority, which
the Authority can in no way refuse, means simply a return to the
"licensing system," that reduces the Authority to a weak pro forma
entity and relegates the concept of the common heritage of mankind
to the realm of rhetorics and myth. It does not appear that this
alternative is acceptable to the majority of States. It is there-
fore not a workable option.

On the other hand, the position of the majority of develop-
ing States advocating the Enterprise system in its present form is
not viable: it is not workable and, therefore, not acceptable.

One of the great challenges in building the Authority is to
find a new synthesis, as it were, between economic and political
processes. Such as the Authority is constructed now in the Revised
Single Negotiating Text, however, these two processes appear con-
fused. The Authority is a political body, but it has institution-
alized, in its decision-making organs, interest groups: poor and
rich States, producers and consumers. The Enterprise, on the
other hand, which should be an economic, operational entity, is
instead largely a political body, duplicating the structure of the
Authority itself. Like the Authority, it is non-operational and
depends on "contracts" with States and companies. The Enterprise
is a very costly and unwieldy entity, not likely to be very effec-
tive.

But suppose even that it were much better than it is now. The
fact is that it is not acceptable as the sole manager of the common
heritage of mankind either to the socialist States or to the free-
enterprise States: it is not acceptable to any of the States which

have the technology and the capital necessary to start operations
on the seabed.



Hence the search for a compromise. But can there be a com-
promise between an unacceptable and an unworkable alternative?
Such a compromise probably would be both unworkable and unaccept-
able.

This is in fact just what the "parallel system" is. The
"parallel system," proposed by the United States and other indus-
trialized nations, under which both the Authority's Enterprise
and States and their companies would operate on equal terms under
the Authority, not only puts the Enterprise into a position of com-
petition which it simply cannot sustain, it also makes it unneces-
sary. For if the States and Companies who have the technology and
the means are free to mine all the minerals they need for their
own use and for international trade, where is the incentive for
the international community to pour aid into an artificial "Enter-
prise"? Secretary of State Kissinger's offer to "finance the
Enterprise" in return for the acceptance of free access to States
and their companies means, in simple terms, to try to buy such
free access -- which, of course, may be worth quite a lot. It also
means to offer to pay with public funds for private profits. But
that is not all. The "parallel system" completely changes the sig-
nificance of the Authority's Enterprise.

The Authority's Enterprise was to embody a new form of
active, participatory cooperation between industrialized and
developing countries. Sharing in the common heritage of mankind
was to replace the humiliating concept of foreign aid. This was to
be a breakthrough. This was to be the historic significance of the
Enterprise.

Now, by a sleightof hand, we are faced with a completely differ-
ent concept. The industrialized States and their companies "do their
own thing." They take what they need or want on the basis of
"free access," provided merely with a "contract" which the Authority
cannot refuse. The Authority's Enterprise becomes the status symbol
of the poor. It depends, once more, on aid from the rich nations
and grant-giving institutions. Do the poor nations really need
this kind of aid? There might even be more useful ways to spend
such aid money than deep seabed mining which, in development terms,
is certainly not the thing developing nations need most.

Thus the "parallel system" in any form or fashion or disguise
is unacceptable and unworkable.

This means that on this one point we really need a fresh
start, a breakthrough. Both alternatives have to be abandoned.

Here the question arises: What is an Enterprise? Is it a
building? Must it be a fixed structure that needs to be maintained
even when it is not operational? Or can it be conceived as something
functional, operational, that ceases when its function or operation
ceases? Perhaps the second concept is more practical, more economi-
cal. An Enterprise, in this case, would be established only in the



context of precise projects of exploration and exploitation.
There would not be only one Enterprise but, between now and

1985 there might be a dozen. They need not be restricted to
mineral mining, furthermore, but if and when the occasion arises,
they might engage in other marine activities. The structure and
function of the Authority's Enterprises, according to this con-
cept, might be described approximately as follows:

1.

2.

Enterprises operating in the Area must operate under a
charter from the Authority.

Enterprises under a charter from the Authority are
governed by a Board whose members are appointed in
the following manner:

a. At least half plus one of the members are
appointed by the Assembly of the Authority
upon the recommendation of the Council in
accordance with Article 28 (2) (iii) [of the
Single Negotiating Text]. In its appointments,
the Assembly shall give special regard to the
participation of developing countries and of
organizations representing consumers and
labor.

b. Up to one-half minus one of the members are
appointed by States Parties or State enter-
prises or persons natural or juridical which
possess the nationality of States parties or
are effectively controlled by them or their na-
tionals, or any group of the foregoing, in
proportion to their investment in the Enter-
prise.

The Authority must provide at least 51% of the invest-
ment capital for any Enterprise operating under a charter
from the Authority.

Profits shall be apportioned between the Authority and the
others in proportion to their investment, 1.e., the
Authority gets at least 51% of everything.

Enterprises shall have international legal personality and
such legal capacity as may be necessary for the perfor-
mance of their functions and the fulfilment of their
purposes. FEnterprises shall function in accordance with
their Statutes.

Enterprises shall have their principal seat at the seat
of the Authority or at any of the regional centers or
offices> established by the Authority.



The advantages of this system would bhe several:4

First, the proposed system would effectively separate busi-
ness from politics. The Enterprises would really be Enter-
prises, not political bodies. They would represent interest
groups, investors and producers, in proportion to their
investment; consumers, developing nations, management,
labor. Thus the representation of interest groups in the
Authority's Council could be avoided. Representation on

the Authority's Council micght be based simply on the
criterion of regional balance. The Council would be a
political organ -- not half business, half politics.

Second, all production in the Area would be effectively brought
under the control and management of the Authority, which would
control decision-making and investment in all Enterprises

and would get over half of the profits on all production. The

proposal introduces a unified system which, however, is quite

flexible. It includes the possibility -- if and when the
Authority has the capital, the technology, and the managerial
capacity and deems it desirable -- of an Enterprise or Enter-

prises 100 per cent financed and controlled by the Authority.
Although it is indeed not likely that the Authority will
establish such an Enterprise, at least for the next 25 years,
this point is of crucial importance to make the system
acceptable to the develoning States. The advantage of the
proposed system to the developinag States is that if they do
not choose to establish a hundred per cent Authority-owned
and controlled Enterprise for the time being, activities do
not switch thereby to the other track of a "parallel system,"
railroading a licensing system, but that they remain within a
unified system within which the Authority controls and co-
manageseverything on a sliding scale ranging from 51% to

100% control.

Third, the problem of -how to finance the "Enterprise" would
be solved: half of the capital and technical know-how would
in fact come automatically with the consortia and State
enterprises applying for a charter; this, in turn, together
with the fact that the resource is the common heritage of
mankind, vested in the Authority (value of the nodules in
situ) would be a sufficient guarantee for the World Bank and
other institutions to advance the remaining needed capital.

Fourth, the proposed system goes a long way towards bringing
multinational corporations under public international control,
a need keenly felt by the international community. The pattern
of participational cooperation between rich and poor nations

it provides could be applied to all kinds of other enterprises
later on.



So it would be a really siagnificant, pathbreaking step in
the direction of building a new international economic order.

During the final meeting of the Fifth Session of the Law
of the Sea Conference, Nigeria introduced a proposal in the
First Committee. As Cha%rman Engo described it in his final
report to the Conference” Nigeria suggested "in effect a joint
venture system applying to all activities of exploration and
exploitation in the Area; this...would avoid the problem of the
types of relationships proposed between the Authority on the one
hand and States and private parties on the other."

The Nigerian proposal, which consists of thirteen paragraphs,
provides that States Parties, persons natural or juridical, have
a right to enter into a joint venture with the Seabed Authority
and that the Seabed Authority shall be an effective partner to the
joint venture. This proposal, it has been reported, met with the
approval of Secretary of State Kissinger. Thus there appears to
be the possibility of a breakthrough. The concession the indus-
trialized States would have to make would be to accept the however
theoretical possibility of the Authority's establishing a 100
per cent Authority-owned and controlled Enterprise. The concession
the developing States would have to make would be to re-think
their own concept of the Enterprise and to accept to transform it
from a rigid, structural concept to a functional, operational one.

If a breakthrough on this point could be made during the next
session of the Conference, it is quite possible that the work of
the First Committee could be successfully concluded within the
year. A breakthrough in the First Committee, furthermore, would
be a breakthrough for the Conference as a whole. One of the points
that became clear during the last session was that the success or
failure of the First Committee will determine the success or failure
of the Conference.

Let us now look at the second type of situation: where the
Conference is not so much in a position to lead in the building of
the new international economic order but depends on its being built
by other forums: where it can solve its own problems only in the
wider context of the development of the new international economic
order.

In this wider context it is quite possible that the hopeless
confrontation between landlocked and geogravhically disadvantaged
nations on the one hand and coastal States on the other, which
characterizes and endangers the present stage of negotiations at
the Conference, will completely change its nature over the next ten
to twenty-five years. To achieve this, a slightly different per-
spective is needed. Obviously it is very difficult, if possible
at all, to resolve this conflict within the narrowly circumscribed
framework of the Conference, within which one group makes only
demands (the landlocked States) and the other group (the coastal
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States) is supposed to make only concessions. If, however, the
conflict is taken out of this narrow framework and inserted into

the wider context of the New International Economic Order, the prob-
lem becomes soluble. One of the points on the programme of action
of the New International Economic Order is regional economic inte-
gration; and within such a framework, wherein all States of the
region benefit from, and make concessions to, the realization of

a common economic policy, landlocked States have the same rights

in all economic activities as all other members of the Economic
Community. In the EEC which, in spite of all its difficulties, is
the most advanced example of economic regional integration, the citi-
zens of any State, including landlocked States (there is only
Luxembourg) have the right to fish in the waters under the jurisdic-
tion of any other member State. "The Community has established a
common policy in the fisheries sector, which includes a common or-
ganization of the market in fisheries products and the application
of common rules with respect to fishing in maritime waters under

the sovereignty or jurisdiction of member States. Discussions are
now being held within the Community on the future of the common
fisheries policy in the light of the creation of 200-mile zones.

The Community is in particular examining the arrangements to be
made, on a Community basis, in order to ensure the pooling, sharing,
conservation and exploitation of the biological resources of the

single area formed by the future economic zones of the member States.'

With regard to the continental shelf, landlocked and geographi-
cally disadvantaged States, at least conceptually, have no special
problems. Under the provisions of freedom of establishment there
can be no discrimination against the enterprises of any member
country on the continental shelf of any other. Obviously, a num-
ber of prgblems, especially with regard to offshore oil, remain to
be solved!

There is, on the other hand, no problem with regard to free
transit which is assured in the Treaty of Rome, and the Community
"does have a potential field of activity by virtue of powers which
it may take in relation to 'sea transport' (Art. 84 (2)), although
it has not yet acted under the provisions of this Article."

This, obviously, is the way to go, but it can only be done in
the wider framework of building a new international order by means
of regional economic integration among other things, as foreseen
by the Plan of Action.

Regional economic communities, customs unions and common mar-
kets exist in Africa, in Latin American and they are going to play
an increasingly important role. The EEC has already decided to
become a Party to the Law of the Sea Convention,” and other
regional organizations will undoubtedly follow this example.
Instead of trying to solve all problems of the relationship between
landlocked and coastal nations globally, the Law of the Sea Con-
ference could therefore rather recommend to these regional organi-
zations to solve them within a geographically more specific and
economically more comprehensive context within which they are far
easier to solve.

6
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To fully integrate the work of the Law of the Sea Conference
into the work of building the New International Economic Order
does not mean, by any means, to distract the Law of the Sea Con-
ference from its own urgent tasks or to ask it to try to solve
all the world's problems and thereby to resolve nothing. It is
a conceptual problem: it is a question of direction, of goal and
purpose. In some areas the Law of the Sea Conference may indeed
lead in the process of building the new order: it may be pattern-
setting. In other areas, where it depends on the building of this
order by other means and fora, the very recognition of this fact
may facilitate compromises at the Law of the Sea Conference. 1In
both cases the joining of the issues would enhance both the building
of the new international economic order and the making of the law
of the sea: they potentiate each other. The disjoining of the
issues, instead, is fatal both for the new international economic
order and for the law of the sea.

lsee Pardo and Borgese, The New International Economic Order
and the Law of the Sea, second edition, Malta, International Ocean
Institute, October, 1976. In this study we have examined in some
detail the questions of investment, operational costs, and revenues
for the Authority. The total investment for all Enterprises projected
until 1985 would be of the order of one billion dollars, of which
the Authority would have to provide 51 per cent because, obviously,
the only way to control the production in the Area is to control
investment and to control decision-making. Five hundred million
dollars could be obtained from the World Bank alone under the cir-
cumstances here envisaged. Or it could be obtained partly from the
World Bank, partly from some other sources. It certainly is not a
financial problem. It is a political problem. The revenue to the
Authority, under this system, would be, by 1985, well over half a
billion dollars. That is a respectable amount. But it is not so
much the money that constitutes the advantage of this proposed
system. Even if the revenue were smaller -- and it is of course very
difficult to project these revenues in the light of present uncertain-
ties: any of these projections depends on the assumptions on which
it is based -- the other advantages would remain.

2See, e.g., the Statute for European Companies. The Statute of
the Enterprise will have to be considerably more complex than the
one now proposed in the Revised Single Negotiating Text. It will
have to contain an enforceable code of conduct for multinational
companies as well as detailed provisions for technology transfer,
besides describing the structure of the (joint venture) Enterprise,
voting procedures, financial arrangements, etc.

3Regional centers or offices are provided for in the Revised
Single Negotiating Text, Part I, Article 20(4).
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41n his paper "Seabed Mining: Establishment of an Enterprise,"

sented at Pacem in Maribus VII in Algiers, October 25-28, 1976,
Ambassador C. W. Pinto of Sri Lanka had the following comment,
"Finally, in the context of contractor or partner financing as con-
trasted with financing of the Enterprise itself, it has been suggested
that instead of concentrating on efforts to bring into being and
finance an autonomous operational arm like the Enterprise, one might
contemplate mining under a uniform system of equity joint ventures.
Where an applicant was accepted by the Authority for participation
with it in seabed mining, the Authority and the other entity would
bring into being through procedures to be provided for under the
Treaty, a new enterprise, a new international personality which would
itself then be authorized to borrow or by other agreed means obtain
the necessary financing. Thus neither the Authority nor any of its
organs nor, indeed, the joint venture partner would be directly
involved in the question of financing. Under this system there

woud be no need for a single organ called the Enterprise. On the
other hand, the system would spawn several "Enterprises" -- as many
enterprises in fact as there were seabed mining ventures. This
system certainly offers many advantages and should be considered

in greater depth."

pre-

S5U.N. document A/CONF. 62/L.16, 16 September 1976.
6European Community, Background/UN, No. 1/1976, August 5, 1976.

7paniel Vignes, "The EEC and the Law of the Sea," in Churchill,
Simmonds, and Welch, ed., New Directions in the Law of the Sea, Vol.
IIT, London and New York: The British Institute of International
Comparative Law and Oceana Publications, Inc., 1976.

81bidem.

9European Community, Background/UN, No. 1/1976, August 5, 1976.



