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Dear Mrs
Re:

Appointment of Non-Canadian Directors to the Board of ICOD

Unfortunately the covering letter has not been signed by Ellen
McLean and it is unlikely that I can reach her in any way this
week or even early next week.
As my own schedule calls for me to be out of town almost
continually between now and September 20, I am taking the liberty
of sending this out by "Purolator" in hopes that replies
(including Ellen's) will be here by August 7 and 8 when I will
have an opportunity to count the ballots and start whatever
action is in order.
Please return your individual
quickest means possible.

ballots

(see

annexes)

by

the

signified

his

Yours sincerely,

Attachments

P.S. The President, Gary Vernon,
approval to all attachments.

Principal Office: 9th Floor, 5670 Spring Garden Road, Halifax, Nova Scotia, Canada B3J 1H6
Telephone: (902) 429-6176 Telex 014-2281-SK VL

has

already

Ottawa Bureau: 1st Floor, 255 Argyle Avenue, Ottawa, Ontario, Canada K2P 1B8
Telephone: (613) 238-1818 Telex 014-2281 -SKVL
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ICOD Board of Directors

To:

Our File:

prom:

Ellen McLean
Gerald Ewing

Date:

J u lY 22'

r p.

SELECTION OF NON-CANADIAN BOARD MEMBERS

10 0 6

19 8 6

In accordance with the Board of Directors wishes at our June 1986
meeting we have reviewed possible non-Canadian candidates to
recommend for Order In Council appointment to the Board of
Directors.
The task was not an easy one as information on a
number of suggested candidates from anonymous sources was very
difficult to obtain.
In addition we have determined that there
is a real difficulty in meeting the selection criteria that we
discussed if we remain constrained by the Order In Council
concerning the limitation on the number of days per annum for
which Directors may receive financial remuneration.
This problem arises from two sources:
firstly, extensive travel
time for international Directors; and secondly, but more
importantly, international Directors of the stature, experience
and influence we must have will necessarily be very much involved
in ICOD activities in their respective regions.
Despite the above noted constraint we have recommended in
Attachments I, II and III our choice for non-Canadian Directors
for the Caribbean, South Pacific, and West Africa regions
respectively.
We have also noted in each of the attachments
other candidates that we considered, but selected the ones that
we felt best meet the suggested criteria set out in our
President's letter of January 27, 1986.
Each Board Director is
asked in the attachments to indicate their agreement or
disagreement with our recommendations and to sign and return the
attachments to Gerry Ewing, Chairman, FORAC, 5670 Spring Garden
Road, 9th Floor, Halifax, N.S. B3J 1H6 as soon as possible.
With respect to the selection of a fourth non-Canadian Director
not representative of any of the above regions, we feel that,
although the concept is good, there has been insufficient
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discussion by the Board to give us the direction required to make
a recommendation.
For example, do we want an International Law
of the Sea high flyer, a world renowned development economist, an
outstanding marine scientist on the international level, a
representative from one of the major international non
governmental or intergovernmental organizations? We are sure we
cannot identify all of these attributes in any one individual and
therefore feel the Board collectively must address this issue
more fully at its next meeting.
Perhaps we may be fortunate
enough to have the assistance and advice of the proposed regional
non-Canadian Directors with this agenda item.
In conclusion, we would like to recommend to the Directors of the
Board that the Chairman be authorized to seek an amendment to the
Order In Council PC 1985-3308 limiting the remuneration of
Directors.
The amendment would provide for an increase in this
limitation for non-Canadian Directors and provide for an
exclusion of travel time for both non-Canadian and Canadian
Directors.
Tasks that are assigned by the Board would still
apply as part of the number of days for which remuneration can be
legitimately claimed.
Although we are not sure that the following meets the
requirements of the by-laws of the Board, we are presenting the
above recommendation as a motion made and seconded by Gerry Ewing
and Ellen McLean respectively in Attachment IV - Your agreement
and/or disagreement with the motion is also requested on the same
attachment so that action can be taken immediately if Board of
Directors are in favour.
Should the Board be in favour, the
Motion can be re-confirmed at our next meeting.
If any further
clarification is required, please call Gerry Ewing (collect) at
(902) 426-1564.
Respectfully submitted,

Ellen McLean
Attachments (IV)
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Attachment IV
It is moved by Gerald Ewing and seconded by Ellen McLean that the
Chairman of ICOD take the necessary steps to have Order In
Council P.C. 1985-3308 rescinded and have a new Order In Council
issued to read along the following lines "Her Excellency THE GOVERNOR GENERAL IN COUNCIL, on the
recommendation of the Secretary of State for External
Affairs, pursuant to subsection 9(1) of the International
Centre for Ocean Development Act, is pleased hereby to fix
the fees payable to the directors of the International
Centre for Ocean Development, in accordance with the
schedule hereto."
P.C. 1985 -

?

SCHEDULE
1.

The directors of the International Centre for Ocean
Development shall be paid the following fees for attendance
at meetings of the Board and any committee thereof or for
any other work requested by the Board.
a) in the case of the Chairman, $250 per day; and
b) in the case of other directors (excluding the President)
$200 per day.

2.

The number of days to be paid for attendance at meetings of
the Board and any committee thereof in a given year shall
not exceed twenty (20) (exclusive of travel time) in the
case of the Chairman and fifteen (15) (exclusive of travel
time) in the case of other Canadian directors; and in the
case of non-Canadian directors forty (40) days (exclusive of
travel time).
IN FAVOUR ___________
AGAINST _____________
ICOD BOARD MEMBER SIGNATURE
A copy of P.C. 1985-3308 is included for ready reference.

P.c. 1985-3308
7 November, 1985
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HER EXCELLENCY THE GOVERNOR GENERAL IN
COUNCIL, on the recommendation of the Secretary of
State for External Affairs, pursuant to subsection
9(1) of the International Centre for Ocean
Development Act, is pleased hereby to fix the fees
payable to the directors of the International
Centre for Ocean Development, in accordance with
the schedule hereto.

P.c. 1985-3308

SCHEDULE

1.

2.

The directors of the International Centre for
Ocean Development shall be paid the following
fees for attendance at meetings of the Board
and any committee thereof or for any other
work requested by the Board:
a)

in the case of the Chairman, $250
per day? and

b)

in the case of other directors
(excluding the President), $200 per
day.

The number of days to be paid for attendance
at meetings of the Board and any committee
thereof in a given year shall not exceed twenty
(20) in the case of the Chairman and fifteen
(15) in the case of other directors (excluding
the President).
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TELEPHONE: (902) 424-3632
TELEX: 019-21863
CABLE: DALIRES

1312 ROBIE STREET
HALIFAX, NOVA SCOTIA
CANADA B3H 3E2

DALHOUSIE UNIVERSITY

IN S T IT U T E FOR RESOURCE AND EN V IR O N M E N TA L STUDIES

September 4, 1986

Memo to:

R. Fournier
ICOD Working Group Members
Dean T. C h ristie

From:

Arthur J. Hanson/ltj
J
ICOD Negotiations Regarding Marine A f f a i r s Diploma

Subject:

ICOD has requested a further meeting with us regarding the diploma
to negotiate several points, as yet unspecified, which were raised either
by us or by their selection board. At th is point I believe they are
intending to move ahead with both a francophone and anglophone in s t it u t io n ,
and i t is my understanding that we are expected to be the anglophone
u n iv e rsity , subject to fin a l confirmation sh o rtly after the next round
of d iscussions.
I do not know which francophone u n iv e rsity will be
selected. I enclose the letter received from ICOD.
A meeting time of 10 a.m. on 11 September has been set up, with
Gary Vernon and Carol Amaratunga. As indicated in the ICOD le tte r, they
would lik e to have me and one colleague attend. I have contacted Bob Fournier
about the other person, since i t l i k e l y should be an administration
representative or designate.
/tnm
Enclosure

International Centre for Ocean Development
Centre international d’exploitation des océans

iopment
ss océans

CANADA

Wendy L. Harrington
Administration Officer
Information Division

Agent d’administration
Division de l’information

Telephone: (902) 426-1515

Telex: 019-21670ICOD HFX

August 5, 1987
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Mrs. Elisabeth Mann Borgese
Pearson Institute
Dalhousie University
1321 Edward Street
Halifax, Nova Scotia
B3H 3J5
Dear Mrs. Mann Borgese:
I have been asked by Garry Comber to handle the request for
business cards as discussed at the June meeting of the Board of
Directors of ICOD.
You will find attached one of my own cards.
The only difference
will be that the address on the back will take up less room by
putting the English and French versions side-by-side.
This will
allow some space if a hand written note is required.
There is some information that I will need from you, before I can
order the cards.
Please let me know your preference for the
following:
1.
2.
3.
3.

Title in English: Chairman, Chairperson, Chairwoman
Personal title: Mrs., Dr., or neither
Degree designation: do you want it included, and if so
exactly how should it be shown?
Name: First name, middle initial, or first and second
initials.

You also should be aware that the translation of your title in
French will be: La présidente du Conseil.
Thank you for your cooperation in this matter, I look forward to
hearing from you.
Yours truly,

i
Wendy Harrington
Administration Officer
Information Division
WH/jp
Attach.
Principal Office: 9th Floor, 5670 Spring Garden Road, Halifax, Nova Scotia, Canada B3J 1H6
Bureau principal: 5670, chemin Spring Garden 9e étage, Halifax (Nouvelle-Écosse), Canada B3J 1H6
Telephone/Téléphone: (902) 426-1512
Telex/Télex: 019-21670 ICOD HFX

Ottawa Bureau: Suite 100,255 Argyle Avenue, Ottawa, Ontario, Canada K2P 1B8
Bureau d ’Ottawa: 255, avenue Argyle, Suite 100, Ottawa (Ontario), Canada K2P 1B8
Telephone/Téléphone: (613) 954-1920
Telex/Télex: 053-4370 OTT
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International Centre for Océan Development
Centre international d’exploitation des océans

FAX TRANSMISSION

FAX NO:

5670 Spring Garden Road, 9th Floor
Halifax, Nova Scotia, canada B3J 1K6

NUMBER OF SHEETS (INCLUDING COVER SHEET):

IF YOU DO NOT RECE
NUMI
PAGES
ADVISE IMMEDIATELY BY PHONE (902) 426-1512 OR BY
FAX (902) 426-4464 *

SD,

PLEASE

International Centre for Ocean Development
Centre international d'exploitation des océans

Wendy L. Harrington

Thank you, we hope to see you Monday afternoon at the reception.

Wendy L. Harrington
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*

Deputy Minister of Justice and
Deputy Attorney General of Canada

Sous-mmistre de la Justice et
sous-procureur général du Canada

Ottawa, Canada
Kl A 0H8

March 31, 1987

Ms. Elisabeth Mann Borgese
Cha irman
International Centre for
Ocean Development
9th Floor
5670 Spring Garden Road
Halifax, Nova Scotia
B 3J 1H6

iCOD

C !F0

DATE__
ACTION

Dear Ms. Mann Borgese:
I am enclosing a copy of the report of the Standing
Committee on Justice and Solicitor General on the review
of the Access to Information Act and the Privacy A c t . I
would like to draw your attention to the recommendation
in the report relating to the extension of the
legislation to Crown corporations.
The Committee has requested that the government table a
comprehensive response to the recommendations within 120
days.
The Minister of Justice has the lead role in the
preparation of the government's response to the report
and, as a result, my Department is undertaking
consultations in this regard.
I would appreciate receiving, within the next three
weeks, any reaction you may have to this
recommendation.
I ask that you send your reply to
Stephen J. Skelly, Senior Assistant Deputy Minister,
Legal Services, who will be coordinating consultations
relating to the preparation of the government's
response.

. . ./2

Canada

2

I would like to thank you in advance for your
cooperation in this important exercise.
For the
convenience of your officials, I am enclosing a copy of
this letter in the other official language.
S incerely,

Frank Iacobucci
Deputy Minister of Justice
Enclosures

International Centre for Ocean Development
Centre international d’exploitation des océans

Our File/Notre référence

■S'oui I ile. Votre référence

March 7, 1988

Fr Peter Serracino Inglott
Rector
University of Malta
Msida, Malta
Dear Peter:
I hope you have safely returned from London and everything is going all
riRht. I must say I was most happy with my talks in Malta this time. It
really seems certain that we can count on an annual $100,000, taken out
of the Italian grant, for "training" as soon as that grant comes
through: and I was told that this might take six months. Not too bac.
And, as you know, we finalised arrangements with Aldo Chircop, which is
a great thing.
The Mediterranean Training Programme should be started in 1989 — at
which time we can include also a new unit on transport in the
Mediterranean region, which UNCTAD is developing for us. So I really
think it all looks very good.
I have proposed to Srivastava that 101 should deliver annually the same
kind of one-week programme on the L.o.S. Convention we deliver in Malmo.
And I think Arvid should play an important role in this.
Now 1 wonder how the housing situation is developing. It will be a great
relief when this is finally clarified and resolved.
I am enclosing today the final version of the paper delivered at PIM XV
bv Nancy Wright for the International Peace Academy, for the
Proceedings. I fervently hope your young man has been able to start on
this job and would be grateful for your confirmation and some sort oi
time table.
I think that covers it for today. More soon.
Yours as ever,

Elisabeth Mann Borgese
Principal Office: 9th Floor, 5670 Spring Garden Road, Halifax, Nova Scotia, Canada B3J 1H6
Bureau principal: 5670, chemin Spring Garden 9* étage, Halifax (Nouvelle-Ecosse), Canada B3J 1H6
Telephone/Téléphone: (902) 426-1512
Telex/Télex: 019-21670 ICOD HFX

Ottawa Bureau: Suite 100, 255 Argyle Avenue, Ottawa. Ontario, Canada K2P 1B8
Bureau d'Ottawa: 255, avenue Argyle, Suite 100, Ottawa (Ontario), Canada K2P 1B8
Telephone/Téléphone: (613) 954-1920
Telex/Télex: 053-4370 OTT

PEACE AND SECURITY IN THE MARITIME ENVIRONMENT:
QUESTIONS AND PROSPECTS

Prepared for the International Peace Academy
by
Nancy E. Wright
August 1987

The United Nations Convention on the Law of the Sea stands
as a landmark achievement in the history of multilateral negotiation
qiicI

regulation of one of the world s most invaluable resources•

its oceans.1

The years since the Convention

of 1958 have witnessed

recognition of the interrelationships among the economic, environmental,
and security dimensions of managing the resources and using

the

2
oceans as an ecological unit.

The call for a regime of peace

and security for the oceans, therefore, is a call to reinforce, rather
than criticize, a major victory.
With this in mind, this essay addresses the concept of peace
and security on three levels.

First is the consideration of

further limitation of military activity in the oceans through
additional arms control measures.

Second is the prospect of conflict

resolution through instruments of dispute settlement.

Third is

the prospect of peacekeeping as it is manifested through
the work of the United Nations peacekeeping forces.
several interpretations of the present Convention,

Drawing upon
this paper

raises for further discussion a number of questions involved
in working toward these levels of peace and security.
Turning to the first level, that of arms control and arms reduction,
one finds that disarmament has always been outside the purview
of the Law of the Sea negotiations.

The Third Convention agenda

did not include military subjects, and the Convention’s zones of peace

2

contained no mention of demilitarization.

The wider area of

peace and security received only slightly more attention.
Of the 150 delegates involved in the Third Conference, only 17
attended the general debate in 1976 on "Peaceful uses of ocean
space:

zones of peace and security."

4

Moreover, the only outcome

of the debate was Article 88, which reserved the high seas for
peaceful purpofees.
Furthermore, a brief survey of the history of multilateral
arms control treaties since 1945 reveals that, with one exception,
none of those agreements is devoted exclusively to the oceans.
That exception, of course, is the Treaty on the Prohibition of
the Emplacement of Nuclear Weapons and Other Weapons of Mass Destruction
on the Sea-Bed and the Ocean Floor and in the Subsoil Thereof
(Sea-Bed Treaty).

The Sea-Bed Treaty prohibits the emplanting

or emplacement on the sea-bed and ocean floor and subsoil thereof
beyond a 12-mile sea-bed zone of "any nuclear weapons or any
other type of weapons of mass destruction as well as structures,
launching installations or any other facilities specifically designed
for storing, testing or using such weapons.

„5

While the Sea-Bed Treaty is the only agreement concluded
specifically for the marine environment, a number of other arms control
treaties nevertheless include provisions for the oceans.
For example, the Antarctic Treaty of 1959 prohibits "the establishment
of military bases and fortifications, the carrying out of military

3

maneuvers, as well as the testing of any type of weapons"
in Antarctica.^

The Treaty further prohibits any nuclear

explosions or the disposal of radioactive waste in Antarctica.^
Also relevant is the 1963 Treaty Banning Nuclear Weapons Tests
in the Atmosphere, in Outer Space and under Water
(Partial Test Ban Treaty), which forbids any nuclear explosion
anywhere if such explosion results in radioactive debris outside
*
the territorial limits of the state under whose jurisdiction
g

the explosion is conducted.
In addition, two regional agreements include references
to the maritime environment.

The first of these, the 1967

Treaty for the Prohibition of Nuclear Weapons in Latin America
(Treaty of Tlatelolco) delineates Latin America as a territory
to be "forever free from nuclear weapons," with the term
"territory" including territorial sea, airspace, and any other
area over which a given state exercises sovereignty in accordance
with its own laws.

9

The second agreement, the Final Act

of the Conference on Security and Co-operation in Europe
of 1975, generally known as the Helsinki Declaration, calls
for advance notification of "major military manoeuvers exceeding
a total of 25,000 troops,* independently or combined with any
possible air or naval components."^

^Includes amphibious and air-borne troops.

U

Turning back to the 1982 Convention, one may consider whether
or not present restrictions are congruent with these established
provisions.

Tullio Treves asserts that in general, largely as a dual

result of the economic zone concept and elaboration on coastal
states’ rights regarding installations, structures, and devices,
coastal states enjoy more powers than they did under the pre-existing
l a w .

^Unlike the Geneva Convention, the present Convention does not

limit coastal states’ exclusive rights to construction, authorization,
regulation, and use of installations and structures to those used
to mine seabed resources.

12

Rather it applies to all the purposes

of those structures over which the coastal state exercises jurisdiction
within the economic zone.

Moreover, it allows for a narrower interpretation

of the scope of the coastal states’ rights, by using the term
"installations and structures" instead of "installations and devices
13
(Article 56) .
Another distinction between the Geneva Convention and the Law of the Sea
as defined by UNCLOS III is that in the latter, the phrase "installations
and structures" in the economic zone and on the continental shelf
includes articial islands.^

Because these islands are subject to

the coastal state’s "exclusive rights" both to build them and to
authorize and regulate their construction and operation regardless
of their purpose, artificial islands for military purposes cannot
15
be built or operated unless the coastal state give its consent.

Moreover, while the Geneva Convention limited the coastal state's
exclusive right regarding the construction, authorization,
regulation, and use of installations and structures to those
used for exploring and using seabed resources, the new
Law of the Sea extends this exclusive right to all the purposes
of such structures over wTiich the coastal state exercises
rights or jurisdiction in the economic zone.

16

The aforementioned synopsis of Treves' interpretation
leads one to ask whether or not coastal states' freedom should
be curtailed in the interest of international security.
Would further restrictions in fact strengthen or diminish the
present level of security?

Moreover, how could such measures

be implemented without detracting from the consensus which
most coastal states have reached regarding the Convention as it
now stands?
Similar questions arise w’ith respect to the regime of warships.
For example, Bernard Oxman writes that under the present Convention,
warships enjoy a greater measure of freedom than in the past, due
to the following privileges and exemptions according to the Convention

- a liberal right of passage through newly recognized
archipelagic waters;
- a more liberal system of transit passage in straits;
- freedoms of navigation, overflight, and the laying of
submarine cables and pipelines, expressly preserved in the
economic zone;

6

- the more explicit protection granted high seas freedoms
from infringement by coastal states in exercising
continental shelf rights;
- the exclusion of warships from all environmental
provisions; and
- the exclusion of military activities and marine
scientific research from regulation of activity
x
in the deep seabed.
In view of these privileges, one may question whether
stricter, regulation of the passage of warships is needed.
If so, is regulation by an international authority desirable
and/or feasible?
The answers to these questions are, of course, inextricably
linked to the application of innocent passage, a subject which
remains ambiguous within the parameters of the present Convention.
Naturally contingent on the interpretation of innocent passage,
of course, are the provisions governing non-innocent passage.
Here one may cite the following key questions, as posed by
„
18
F. David Froman:
(1)

Who decides what constitutes non-innocent passage?

(2)

What criteria determine this decision?

(3)

Do any enforcement or appeal mechanisms exist in this area?

7

Froman goes on to explain that for a coastal state,
n o n - innocent

passage implies a twofold dilemma:

identifying

the violation and responding with the available legal means.

19

The latter involves a request for adherence to regulations,
followed by a demand for withdrawal of the warship if it
fails to comply.

The former, however, is more difficult,

in that at present no clear criteria for non-innocent
passage exist.

According to Froman, this ambiguity,

which also reflects the enigmatic nature of innocent passage,
invites conflict; in his words, ’’Wherever the right of
innocent passage extends, the danger of non-innocent passage
. , „20
exists.
Moving from some of the issues surrounding the rights
of coastal states, one finds the high seas to be an area
of equal concern.

Rex J. Zedalis notes, ’’One of the most

widely acknowledged unstated uses of the high seas recognized
by the general principles of international law is the right
-21
of states to employ the area for military purposes.
Belief in the need to regulate this use is not new.
In 1958 Albania, Bulgaria, and the Soviet Union submitted
what came to be called the Three Power Proposal, which stated,
”No naval or air ranges or other combat training areas limiting
freedom of navigation may be designated on the high seas near

„22
foreign coasts or in international sea routes."

The proposal was rejected, with the decision that naval maneuvers
and target practice did not violate international law.

23

Following the demise of the Three Power Proposal,
Czechoslovakia, Poland, Yugoslavia, and the Soviet Union
submitted a Four Power Proposal, expressing that "States
are bound to refrain from testing nuclear weapons on the high seas.
After lengthy deliberation, however, the Conference adopted
x
a compromise proposal submitted by India to defer the issue of
^
25
nuclear testing on the high seas to the General Assembly.
Ultimately, the United Nations adopted a joint proposal by the
United Kindgom and Ireland, which sanctioned any military use
of the high seas, provided it was undertaken "with reasonable re
to the interests of other States in their exercise of the
freedom of the high seas."

2 6

While the Law of the Sea Convention preserves this structure,
two changes are noteworthy.

First, while the 1958 Convention

states that all waters beyond the territorial sea comprise
the high seas, the 1982 Convention defines the high seas as that
beyond the 200-mile limit from the baseline (thus reflecting
,
.
v 27
the creation of the exclusive economic zones;.
Second, the 1982 Convention includes the "peaceful purposes"
clause., which is yet another nebulous concept.

Writing prior

9

to the conclusion of the 1982 Convention, Zedalis summarizes the
key differences in interpretation as follows:
"In the context of the instant draft conventions, if only
non-military uses are permitted, then the high seas may not be
employed for any military purpose, including the navigation of
warships. On the other hand, if it simply prescribes nonaggressive utilization, then the high seas may legally be used
for a whole panoply of military purposes as long as none
of them are aggressive."
Similarly pointing to the cryptic nature of the "peaceful
purposes" clause, Oxman asserts that since the first discussion
of the concept in 1968 by the United Nations General Assembly’s
Seabed Committee, its scope has progressively narrowed.
When the subject was brought up during the fourth session of
the Third Conference, the key difference surfaced once more
between those states which opposed all military uses of the seas
and those that supported those military uses which were
.
29
deemed compatible with the United Nations Charter.
One might question whether the "peaceful purposes" clause
is best served by the flexibility which such ambiguity might
provide, or whether it should be further clarified.

Moreover,

is the "peaceful purposes" concept adequately served through the
present submiarine-based deterrence?
Other questions include:

To what degree should the testing,

deployment, and/or use of weapons or other military devices
be restricted?

Should elements of the Three Power and Four Power

proposals of 1958 be reconsidered?

10

The issue of weapons 1imitiation naturally calls into
question the need for surveillance and monitoring as part of
the confidence-building process.

Potential-measures in
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this area include:
- The establishment of surveillance systems by the superpowers,
both using their own surveillance mechanisms and providing
crucial information to an international institution such
as the Office of the United Nations Secretary-General.
ir

- The development of a system to address violations of agreements,
first at a regional level and ultimately by the Secretary-General-,
- Agreements on regulation of military research and development.
- The standardization of military expenditures as part of a
freeze and/or reduction of military

udgets.

The actual implementation of such surveillance could take
a number of forms.

For instance, multilateral patrols, similar

in structure to the United States Coast Guard and the
Soviet Border Guard could perform a number of monitoring functions.
The creation of an international surveillance organization
is yet another possibility.

Here one might consider Dr. Arvid Pardo s

model connecting such an organization to the United Nations system.
According to this approach, an International Ocean Space
Surveillance Agency (IOSSA) would be designated as a
specialized agency of the United Nations.
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The IOSSA could

be made a subsidiary organ of the suggested International Ocean

11

Space Institutions (IOSI).
the Assembly of the IOSI.

The IOSSA could be made responsible to
The IOSSA would also serve as the executive

branch of the IOSI secretariat, carrying out inspection functions
assigned to the secretariat.

Similarly, the lOSSA's Ocean Space

Documentation Section could maintain a register of radioactive waste
disposal in international waters, a task also assigned to the
IOSI secretariat.

The IOSSA would be linked to the IOSI’s three

major subsidiary organs through the secretariat for the executiion
of necessary tasks in the field - the Ocean Management and Development,
Scientific and Technological, and Legal commissions.
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Regardless of the means of monitoring and regulating
military activity, perhaps the overriding concern is, to what
extent can and/or should military activity be limited?
Is complete demilitarization of the oceans desirable and/or feasible?
If so, what interim stages would be deemed acceptable en route to this goal?
If not, what level of military activity can be considered congruent
with both secruity needs and disarmament goals?
Perhaps the most important consideration to bear in mind
is the fact that for the most part, the major arms control treaties
are not in and of themselves designed exclusively for the oceans,
but rather contain provisions that are applicable to the maritime
environment.

Therefore, the successes reflected respectively

in existing arms control treaties and the Law of the Sea Treaty
should not be confused with each other, but rather should be
considered as means of mutual reinforcement toward further progress.

12

Moving to dispute settlement, under the present Convention,
states may choose among four alternatives for resolution of
conflicts:

the International

Tribunal for the Law of the Sea

(established in accordance with Annex VI of the Convention);
the International Court of Justice; an arbitral tribunal
(established in accordance with Annex VII); or a special
33
arbitral tribunal (created in accordance with Annex VIII).
\

Jerzy Makarczyk contends that while the Seabed Disputes
Chamber is the primary forum for economic disputes concerning
the seabed, it suffers from two major inadequacies.

First,

the Chamber’s obligation to apply diverse legal norms raises the question
,
34
of which of these standards takes priority over the other.
This problem is complicated by Article 189 of the Convention,
which states:

"The Seabed Disputes
regard to the exercise by
powers in accordance with
substitute its discretion

Chamber will have no jurisdiction with
the Authority of its discretionary
this part, in no case shallot
for that of the Authority."

Rather:
"Its jurisdiction in this regard shall be confined to
determining whether the application of any rules, regulations,
or procedures to individual cases would be in conflict with
the contractual and conventional obligations of the parties
to the dispute, and to claims concerning lack of competence
or misuse of power, as well as to claims for damages to be
paid or other remedy to be given to the party concerned for the
failure of the Other part^to comply with its conventional or
contractual obligations."
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According to Makarczyk, any decision of the Chamber stating
the non-compliance by an organ of the Authority

when granting

special treatment to a given nation, might be regarded as
a temptation to substitute the Court’s discretion for that of
the Authority.

This provision for preferential treatment,

however, denies the Chamber the right to protect the legal
O O

integrity of the Convention.
Similarly, the exception included
\
in Article 189, which provides for advisory-activities-of the
Chamber, is not substantially reinforced.

Instead, Article 159

contains practically the only provision conferring upon the
Chamber the right to control the conformity of the organization s
action with the Convention.^

This provision is incomplete,

because it merely prohibits the Assembly to vote before an
advisory opinion, requested by at least one-quarter of the Authority s
members, has been rendered.

Because of this structure,

the institution of the advisory opinions has been conceived
in a way which grants little real value to the exception included
in Article 189.^

As a result, the Chamber is not able to

carry out is functions to the full degree of effectiveness
for which it was created.
Marianne P. Gaertner contends that limiting the jurisdiction
of the Chamber is one way in which the Group of 77 has sought
to strengthen the Seabed Authority.
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At present the Authority

14

itself, she argues, represents a major step towards the objectives
of tne Nev; International Economic Order, by calling for the
global redistribution and management of the natural resources
of the seabed.

A2

She then goes on to criticize the Tribunal

on several grounds.

First, she explains, the jurisdiction of

the Tribunal (with the exception of deep seabed mining issues)
is based on consent.

Furthermore, the members of the Tribunal

depend on the'Authority for their election, with states parties
determining the members' remuneration.

Also, the Tribunal depends

on the Authority for the enforcement of its decisions, and
on the Authority and the states parties for its expenses.
Finally, Gaertner also cites the problem of multiple jurisdictions
and conflicting jurisprudence.

The very creation of the Tribunal,

according to Gaertner, could weaken the legitimacy of international
43
legal institutions, especially

in the event of divergent opinions.

She suggests that one possible remedy to the limited capacity
of the Chamber might be to designate the International Court
.
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of Justice as the main adjudicatory body for;.dispute settlement,
Because it is already well-established and familiar to the
international legal community, its predominance

15

could foster a greater uniformity in the area of maritime dispute
settlement.

She further suggests amending the International

Court Statute to allow access by non-state entities involved
in deep seabed mining (since at present only a state may bring
a dispute before the Court).
In view of these aforementioned criticisms, one might
ask how the duties and authority of the four
dispute settlement might be further clarified.

alternatives for
Moreover, is

this absence of clarification, along with the limitations on
the Chamber and the Tribunal, part of the effort to further
the New International Economic Order, as Gaertner suggests?
If so, should/can the dispute settlement mechanisms be further
clarified and empowered while preserving the objectives of the
New International Economic Order?

Or, perhaps even more significant,

should those objectives be altered?
Related to dispute settlement is the matter of peacekeeping,
both during the course of conflict and following reconciliation.
Within the context of the United Nations, the term peacekeeping
immediately calls to mind the present preacekeeping forces of
the United N a t i o n s . C o u l d such a structure be replicated for
the maritime environment?
While the possibility exists, a number of the features which
distinguish a sea-based environment from a land-based environment
suggest several caveats.

First, the vessels and other equipment
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needed for a maritime force are more expensive than those used
by existing peacekeeping forces.

Second, the expanse of sea

territory in which a conflict might occur could be significantly
more vast than that which might be included in a land-based
dispute.

Finally, the level of ambiguity surrounding national

borders is potentially greater in a maritime environment.
For these reasons, any attempts to draw upon the existing
United Nations peacekeeping forces as models must be done
with great caution.
With these precautions in mind, however, a maritime peacekeeping
force could contribute much toward achieving
regional and global stability.
Persian Gulf.

and maintaining

Consider, for example ,the

In June 1987 the United States Congress proposed

the establishment of a United Nations peacekeeping force to
protect non-belligerent shipping in the Persian Gulf and to seek
an end to the Iran-Iraq War.
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A-mplified tensions in the region

and the changing nature of the conflict between Iran and Iraq make
its realization possible only through a gradual evolution of
confidence-building and cooperation.

Such a cor.fidence-building

process might take place in the following three stages:

Initiating cooperation through confidence-building between Iran and Iraq
The United States and other major thifd party actors might exert
pressure on Iraq to declare a bfief (e.g., two or three weeks)
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moratorium on its offensive strikes in the Gulf.

At the same

time, those states would also call upon Iran to issue a clear
and affirmative response to the United Nations Security Council
Resolution 598, calling for a cease-fire between the two
warring countries.

This call for a response might be accompanied

by a promise on the part of those states to withdraw their
ships from ^he area.
Re-flagging non-combative ships under United Nations protection:
The United Nations might re-flag non-belligerent ships and provide
peacekeeping vessels to escort them and ensure their safe
passage through the Gulf.
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Creating a peacekeeping force to establish and maintain a cease-fire.
Once the region manifests signs of increased stability as the
result of the re-flagging, the United Nations might expand its
peace-keeping operation to include an organization to establish
and maintain a ceasefire (or to maintain any previous cease-fire
resulting from the aforementioned United Nations Security Council
resolution).

Nations represented in the re-flagging and/or

the cease-fire maintenance might include Canada, India, Italy,
Pakistan, and other neutral Asian, European, or North American states.
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In summary, both the prospects and questions of peacekeeping
on the oceans are multiple and varied.

In the area of arms control,

they tend to converge on deciding what level of military activity
is acceptable under international law, and how confidence-building
measures might be implemented.

Regarding dispute settlement,

the questions deal with the limited authority of the established
bodies.

With respect to peacekeeping, the major issue is creating

and empowering a peacekeeping force which will perform its functions
with the credibility which has characterized the present peacekeeping
forces over the years.
In all three areas, perhaps the most overriding question
is, how can systems of arms control, dispute settlement, and
peacekeeping be designed in such a way that they respond to structural
changes and competing regimes in the world order?

Even when

codified, international law constantly faces alternative
approaches which challenge its authority.
Yet, if a given system is sufficiently flexible, those
alternatives can be complementary rather than competitive.
We might consider, for example, an analysis by J.M. Broadus
and Porter Hoagland of the need and evolution of means to
resolve conflicts over deep seabed areas sought for exclusive
exploration entitlements.
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The authors point to two distinct

approaches to conflict resolution in this area:

(1) the 1982

Law of the Sea Convention and (2) a separate entitlement system
based on domestic laws, private agreements, and multilateral
measures.^

As the authors explain, while resolution of conflicts
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according to either of these procedures offers no solution to the
problem of conflicts arising between the two regimes, progress
on either track nevertheless strengthens both.
such as France, which

is a party

Moreover, states

to both of the aforementioned

52
regimes can serve as catalysts for a convergence of the two tracks.
While issues of arms reduction and political conflict encompass
different obstacles to maritime security than does seabed mining,
Broadus and Hqagland’s insights still are pertinent.

In view

of the fact that the Law of the Sea Convention was never intended
as an instrument of demilitarization or peacekeeping, to attempt
to incorporate provisions to this end now could very well disturb
the consensus reflected in the Convention.

On' the other hand,

the unique provisions developed for dispute settlement and the sheer
magnitude of the Convention itself signify that the time is ripe
for multilateral efforts to regulate maritime activity in the
interest of preserving and protecting the oceans for global well-being.
With this in mind, the spirit and process of the Law of the Sea
negotiations can serve as an impetus and a framework for negotiations
toward agreements to improve and sustain maritime security.
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