
THE LA!'! OF THE SEA AMD THE 

NEW INTERNATIONAL ECONOMIC ORDER

/

International Ocean Insti, tute 
R o y a>l University of Malta 

1975



1

Table of Contents

4

Pa r t  I TEXTS
Informal Single Negotiating Texts presented 
by the Chairmen of the First, Second, and 
Third Committees at the United Nations Third 
Conference on the Law of the Sea (A/CONF.62/ 
VP. 8/Parts I, II, III)

Pa r t  I I  ANALYSIS
by Elisabeth Mann Borgese, International Océan 
Institute, Malta

Pa r t  I I I  APPENDICES f W  )
1. "Options for Regional Divisions," (Neptune , 

No. 6, May 7 , 1975)

2. "Arrangements for Management of Fisheries," 
RIO Study, by Sidney Holt

3. "An International Registry for Ships," Pro
ceedings_of Pacera in M a rib ns V , Malta, Sep
tember , 19 7 A)

A. "The Declaration of Oaxtepec," (Mexico, 
January, 1975)



2

Part I . • :

4

THE UNIFIED TEXTS 
A/CONF.62/WP. 8/Parts L  I I ,  I I I

[Most recipients of this material will have obtained 
the Unified Texts. For reasons of weight and economy, 
therefore, we omit them in this collection. If you 
require a copy, however, we shall be happy to supply 
you with one.]



3

Part II

ANALYSIS

Elisabeth Mann Borgese 

International Ocean Institute

rv ’



4

Introduction
4

At the conclusion of the third session of the Third 
United Nations Conference on the Lav; of the Sea (Geneva,
March 17 - May 9, 1975), the President distributed an
Inf orna 1_S in g 1 e Negotiating Text ( A / C on f . 6 2 /WP . 8 /P a r t I ,
II, and III)j The drafting of these documents was the 
responsibility of the three Committee Chairmen. In their 
work, the Chairmen took into account all the formal and 
informal discussions held so far. The documents do not 
represent the consensus of the Conference —  they have not 
been "negotiated." They are intended to be "negotiating 
documents," i.e., they constitute a unified, concrete and 
systematic basis for further discussion and negotiation.
They do not affect the status of proposals already made by 
delegations or the right of delegations to submit amend
ments or new proposals.

In spite of these qualifications, the documents con
stitute, in the opinion of this writer, a real break-through. 
They project a systematic and coherent picture of the new 
law of the sea. Prom a juridical, technical, and drafting 
point of view, the documents are throughout of the highest 
quality. They are impeccably fair in attempting to accom
modate the points of view of all major groups. Considering 
the trends that actually were prevailing at the Geneva 
session, which did not distinguish itself as particularly 
constructive or progressive or intent on building a new 
international order, the documents went as far in this 
direction as they possibly could, They certainly attempt 
a synthesis between national and international interest, 
even if they could not be successful in all cases without 
leaving prevailing conference trends dangerously far behind*. 
These trends, however, have changed since 1967 when the 
delegation of Malta first brought the Marine Revolution to 
.the attention of the international community. They will keep 
changing. A thorough analysis of the present documents, and 
a number of studies to which such analyses may give rise, 
should contribute to the further .evolution of conference 
trends and to the further development of the documents.

The present analysis thus is not meant as a criticism 
but as a contribution, no matter how tentative and prelimi
nary, to this envelopment.



PART I

TEXT PRESENTED BY THE CHAIRMAN OF THE FIRST COMMITTEE
(A/CONF.62/WP.8/Part I)’
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PART I
4

Gener a1 c oramen t s .
I

This is a fascinating document, .containing many of 
the ideas we worked on from 1968 to 1970,

The basic defects are:

1. a discrepancy or disproportion between structure 
and function. The structure is most complex, 
comprehensive —  and costly; the function will 
turn out to be very limited. The mining of 
manganese nodules from the deep ocean floor of 
international ocean space will be of minor 
importance for the rest of this century, creating 
an income of about 50 to 150 million dollars 
annually. This could be administered in a much 
simpler way.

?, an inadequacy in the Council’s composition. The
"criteria" of selection of members composing it UHe. 
im ad hoc, and unstable.

On the positive side one should note that this is a 
structure designed for the future which might well become 
a model.for the restructuring of other international organi
zations operating in ocean space, in a more practical and 
more real economic context.

* * * * *



De tailed comments.

Article 1 is a good opening, revealing the spirit of 
synthesis and accommodation pervading 'the whole document.

Subparagraph (ii) is rather comprehensive, much more 
so than both superpowers would concede. Both of them,in 
fact, made strong statements in Geneva to the effect that 
scientific research should be explicitly excluded from the 
competences of the Authority. It is here explicitly 
included. ~

Subparagraph (iv), instead, is taken over literally 
from A/Conf. 62.C1/L.12, i.e., the Soviet paper on Basic 
Conditions.

Subparagraph (iv) (a) provides an interesting opening 
towards including the water column. If you deal with "water 
steam, iior water and also' sulphur and salts extracted in 
liquid form in solution," how can you separate the seabed 
from the water column?

* & * * * rt

Article 2 leaves the determination of the boundary 
between national and international jurisdiction clearly 
to the member States themselves. There is no mention of 
any third party arbitration or dispute settlement in case 
national claims are unreasonable. In this context, let 
me quote a recent statement by the Canadian Minister for 
the Environment and Fisheries:

We are pushing our limits seaward, pushing them 
_ to the edge of the continental shelf, to the 
continental margin, to the margin including the 
slope.... Our continental shelf is immense....
We are taking over these great resources, making 
them ours from the management point of view and, 
indeed, an ownership point of view, with very 
little effort and very little attention. (W0RI
Rep o r t, April, 19 75 )
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It is this kind of attitude that is bound to reduce the 
significance, in economic and political terms, of the 
Seabed Authority and therefore its effective contribu
tion to the building of the New International Economic 
Order, < ’

Articles 3 to 10» Not much needs to be said about 
these articles. As Chairman Engo pointed out in his accom
panying letter, they spell out the Declaration of Principles, 
without substantial additions. Article 8, for instance, 
might have been a bit more precise. When shall we make any 
progress towards a definition of "peaceful uses"?

*

Articles 10 to 12. This section must be better coor
dinated, or should probably be merged, with the text of 
Part II, in particular, Articles 8, 9, 17, 25, and 28.

Article 10 of Part I states that "The Authority shall
be the centre for harmonizing and co-ordinating scientific 
research." The document does not, however, provide for an 
organ to exercise this function. There is a Commission for 
Planning (excellent); there is a technical Commission (less 
important than the scientific organ would be); but there 
is no scientific Commission. Perhaps the omission is 
voluntary, in order to avoid duplication of efforts with 
IOC.

IOC, in fact, submitted a paper to the Conference 
announcing its intention of becoming the scientific arm of 
the new international Authority. In a resolution of its 
executive body IOC declared that it would do the necessary 
"restructuring" to assume this function. IOC, of course, 
would deal with oceanographic sciences as a whole, not 
merely with the seabed. So do, it x^ould seem, the "appro
priate international organizations" referred to in Part III. 
It would indeed be difficult to separate the,seabed and the 
water with regard to scientific research. It seems that 
more work is needed to harmonize this section of Part I 
with Part III and a redefinition of the role of IOC.

*
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Article 17 might contain a reference to dispute settle- *
men t.

* * * * *

The International Sea-Bed,Authority

Articles 25 and 26. We now come to the structure of
the Authority. There seems to be a contradiction between 
Artide 26, which states that "the Assembly shall be the 
supreme policymaking organ of the Authority," and Article 25, 
which severely limits the effectiveness of Assembly control. 
Subparagraph 2 provides that the Assembly meet only once 
every two years in regular session. This is simply not 
enough . Subparagraph 8 provides a delaying mechanism which 
can be set in motion by a minority of one-third of the 
Members of the Assembly on "any matter before the Assembly," 
which may have a rather crippling effect.

Article 26 is inspired by the "77." Article 25 is a 
concession to the United States (the delaying mechanism was 
proposed by the U.S. in a statement in the First Co mmittee 
on April 28). A better harmonization of these articles is 
needed.

Subparagraph 2 of Article 26 empowers the Assembly to 
appoint the members of the Governing Board of the Enter
prise. This is excellent. VJe had such a provision in- our 
model draft constitution, The Ocean Regime (second revision, 
1970). This draft, incidentally, contains what is still the 
most complete description of what an "Enterprise" (or "Mari
time Corporation") might look like and how it could be inte
grated into the political structure.

*

Article 27. This Article on The Council is perhaps the 
most difficult. It is also the weakest. Such as it is com
posed here, the Council cannot function. The underlying 
principle, that the Council should be based on a balanced 
combination of regional, national, and functional represen
tation, is sound and points toward the future. The applica
tion, however, is faulty.
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The regional principle is sadly underdeveloped. Africa, 
Asia, Eastern Europe (socialist), Latin America, and "Western 
Europe and others"are no constituencies in any sense.
Clearly, these groupings have been taken over from the 
regional working groups which play an increasingly important 
role at the Conference itself. But they have arisen in a 
somewhat casual and informal way. To 'structuralize and 
"freeze" them in a constitution would be a mistake. The 
"regions" which could form a basis for representation in 
the Council must be (1) more equal in population, and (2) 
more coherent culturally or geographically or economically 
or politically. To design them in these terms is not an 
easy'job and will require a great deal of negotiation. The 
division into nine regions proposed by Neptune, No. 6,
May 7, 1975 (see Appendix I) might provide a starting point.

Once an acceptable regional division has been agreed 
upon, each region should have the same number of Delegates. 
Membership should be rotated among the states within each 
region.

Functional interests have been transformed into special, 
ad hoc interests of States and thereby rendered dysfunctional 
The Council is a political organ. It is extremely dangerous 
to base representation in a political organ on magnitudes of 
inves tmen t. The six richest States must not have any special 
position in the Council. This violates not only the prin
ciple of sovereign equality among nations. It also 
violates any principle of equity. It vitiates the idea 
of democracy in international relations. Magnitudes of 
investment may play a role in the Enterprise , which is a 
business. In The Ocean Regime,we provided, in fact, that
the Assembly should appoint 50% plus one of the Governing 
Board of the Enterprise. The rest would be appointed by 
States or Corporations in proportion to their investment.

But the Council must be kept "clean."

The allotment among the developing countries is less 
dangerous but equally dysfunctional. It is ad hoc, arbi
trary, necessarily incomplete, and unstable, e.g., there 
is a provision for landlocked States. Why not "developing 
island States to which reference is made in a number of 
places in the documents adopted by the Sixth Special 
Session of the General Assembly? Why not "developing 
oceanic States"? Where do you put a country like Mexico?



The division corresponds to that proposed by the "77." 
It is defective nevertheless.

If the regiona1 principle were well-developed, one 
might renounce this category of representation altogether.

In his accompanying note, Engo is fully aware of the 
transitory nature of the divisions which are here frozen 
into a system of representation. It is dangerous. It 
cannot work.

Subparagraph 7, finally, provides for the ad hoc rep
resentation of any State when a matter particularly affecting 
it is under discussion. This is a good provision, safeguard
ing national interests in a body which is not directly based 
on States. There is a danger, however, that too many States 
will apply for the privilege of being represented and heard, 
and thus the Council might become "open-ended" and ineffec
tive , A provision that the number of States thus represented 
shall at no time be greater than, say, four, might solve 
this problem. On the other hand, to protect national inter 
ests even more effectively, one might entitle the Delegate 
of the State not only to participate in the deliberations 
b u t. a1s o to vote. He could not do much harm. We have a 
provision of ju&t t h i s kind -in The Ocean Regime.

*

Articles 29 to 31 are very good. The Technical Com
mission might be conceived as a Commission on Science and 
Technology, and this would solve, at least partly, the 
problems raised above in connection with Articles 10 to 12.

Sub paragraph 2 of Article 29 provides that "The Coun
cil shall invite States Parties to this Convention to sub
mit nominations for Appointment to each Commission. This 
might be a place to give greater scope to nongovernmental 
organizations, such as trade unions, organizations of 
producers and consumers, as far as the Planning Council 
is concerned, and universities and scientific institutions 
with regard to the Council on Science and Technology.
Since the members of the Commissions serve in an individual 
capacity and on the basis of their technical skills, it 
would be appropriate if they were nominated by competent 
institutions rather than by States. On the other hand, to 
tie in institutions other than States would be in accor
dance with the trend of the times and the aspirations of 
many people.
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There might be an additional article, following Ar t i- 
c 1 e 3_1_/giving the Council the possibility to create other 
Commissions if the occasion arises, e.g., there might be a 
Commission on the Law of the Sea to review and revise and 
harmonize national and international maritime law.

There might also be a provision for temporary Committees, 
hearings, etc.

*

I prefer to hold my comments on the Tribunal (Articles 
32 to 34) until we have the Annex which Ambassador Engo is
currently drafting.

*

The same applies to the Enterprise (Article 35). I 
prefer to comment when we have the Annex.

Articles 26 to 41 on the Secretariat are standard and 
non-controversial.

k k k * * k

Finances

A r tides 4 2 to 47 might contain some general provisions 
on profit-sharing , although it is all too clear that there 
will not be any profits to share for many years and, on the 
other hand, profit-sharing should not be forced into any 
rigid scheme but should be flexible and according to needs. 
Nevertheless, something ought to be said.

k k k k k

No comment is needed on the remaining Articles 48 to 75 
which are standard.

k k k k k
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Annexe s
V»

The Annex I on Basic C o n d i 11ons of General Survey 
Exp 1 ora t ion and Exploitai: i o n is extrc m e 1 y well don e . W i t h
some variants, it follows very closely CP cab of 9 April. 
1975. It is not as specific as the industrialized nations 
would have desired but far more specific than the original 
proposal of the "77.M It concentrates on joint ventures. 
Other forms of operation and management should also be 
included.

Considering the rate of technological change it would 
perhaps be advantageous if a special provision were included
in the Amendment clause (Articles 6j4_a n d_6_5 ) , stipulating,
e.g., that amendments to this Annex come into force if 
ratified by a majority rather than by two-thirds of member 
States.

ÿ: * & & ÿc
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PART II
TEXT PRESENTED BY THE CHAIRMAN OF THE SECOND COMMITTEE

(A/CONF.62/WP.8/Part II)

« 4
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PART II

Gene ra 1 c ommen t s .

The drafting of this section presented an almost super
human task for the Chairman of the Second Committee. To 
compose a coherent whole out of the contradictions and con
flicts ravaging his Committee should have seemed impossible.
He has accepted, and undoubtedly had to, maximal claims of 
national expansion and accommodated other interests within 
these'perimeters. In commenting on the Articles, I shall 
accept the same framework: a territorial sea of twelve
miles, an economic zone of 200 miles, and the obsolescent 
division of ocean space into territorial sea, contiguous zone, 
economic zone, high seas, economic shelf, and seabed beyond 
the limits of national jurisdiction. I shall comment on some 
of the consequences for the new International Economic Order 
in the concluding section of this analysis.

& * & & £
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D e t a 1 ]. e d co min ants .

Article _4 . It would be appropriate that the Charts men 
tioned m  this Article were not only officially recognized 
y tie coastal State but at least deposited with the inter

national institution.

*

Art^icJj^ could perhaps be spelled out in some more 
ctail. What if the reef is submerged at high tide? What if 

t e distance between the low-water mark of the, natural 
entrance points of the reef exceeds 24 nautical miles? Might 
there be a definition of what an atoll is?

. . —  • Since the length of the base line is not
united, this Article is bound to give rise to uncontrollable 

expansionisms. This may be modified to some extent by Sub- 
£_aJLa SraP fo.— -1 » but this Subparagraph is imprecise. It reminds 
oi the adjacency clause" in the Continental Shelf Convention, 
and it is well-kpown what happened to that....

and might include also man-made islandsand offshore fixed or floating installations.

may give rise to many interpretations.

Subparagraph 
lines to be 
give due

7 provides for the Charts of these 
turned over to the Secretary General 

publicity thereto. So why not the 
Is the Secretary General of the United
authority? Would Che Secretary General o£ the Seabed 
Authority be more suitable?

who 
same for 

Nations the s uiTabTe

base-
shall
Article 4?

The coastal State is the 
own baselines, and there is 
between the international

only authority 
no provision for 

authority and the coastal
to determine its 
any disagreement 

State.
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Article 8. With regard to the Secretary General, see 
comments on Article 6, Subparagraph 5 above.

Subparagraph 6 . Why not add a provision making it in
cumbent on contracting parties to register their claims to 
historic bays and waters within a determined time span after 
which no further claims would be recognized? This might 
avoid complications later.

*

Article 13 ,_Subparagraph 1. This will give rise to
many disputes. There is no provision for dispute settlement.

S u b p a r a graph 2 . These Charts, again, should be deposi
ted with the appropriate international authority.

*

Articles 1A to 23. These Articles are excellent, con
cise and comprehensive. Many of the provisions, however, 
should be equally applicable to the economic zone x^here 
intensified economic uses are going to pose problems of 
safety, security, good order and environmental conservation 
to international navigation. These will have to be faced 
in the imminent future.

*

Perhaps greater emphasis could be placed on the obliga
tions of coastal States as against their rights. For example, 
Artic 1 e 18 provides that the coastal State "may" make 1 ax-;s ' 
and regulations with regard to the safety of navigation, etc. 
Should one not say they "mus t" make and apply such laws —  
or be liable for any damage caused to foreign ships by the 
lack of appropriate safety measures in the territorial sea 
as well as in the economic zone?

Article 23 does, in fact, establish mutual liability.
But the liability of coastal States is limited to cases where, 
in the application of its laws and regulations -- which it may 
but need not make —  a coastal State acts in a manner con
trary to.these articles.... Compare, e.g., Article 26 of A/AC. 
138/SC.II, L.28.
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Article. 19,_Subparagraph 2 . The provision for tankers
and ships carrying nuclear or other inherently dangerous or 
noxious substances or materials is perhaps too limited. These 
vessels may cause catastrophic damages. On this point, per— 
haps, N ain 1 rends , Provision 36, might be taken over more 
ex tensively.

Subparagraph 4_(a) points to the interaction between
national and international organization. So does, further 
down, Article 40, Subparagraph (4) . It is very interesting 
that in this paragraph it is the strait State that is the 
controlling authority, for the international organization 
may adopt only such sea lanes and separation schemes as 

may be agreed with the strait State, after which the strait 
State may designate or prescribe them." In the U.K. paper 
on Straits (A/Conf, 62/C.2/L.3) the controlling authority is 
the international organization: "Before designating sea
lanes or prescribing traffic separation schemes, a straits 
state shall refer proposals to the competent international 
organization and shall designate such sea lanes or prescribe 
such separation schemes only as approved by that organiza
tion (incorporated as Formula A of Provision 59 of M ain 
Trends) . The present text:, however, differs from F c rm u 1 a, B 
iL?— liljLs. —iLk-Q.y_T.iT-i.0n in Ma 1 n T r e n d s according io which the 
coastal State "may, on the recommendations by the Inter- 
Governmental Maritime Consultative Organization, designate 
a two-way traffic separation governing passage...," In no 
case is there a provision for dispute settlement, in case 
of disagreement between the national and the international 
authority. In A/AC. 138/Sc.II.L .28 the controlling authority 
is the Coastal State whose decision, however, can be challenged 
by the international authority, and if no agreement is reached, 
there is a provision for dispute settlement (Article 37).

* * * * *

Straits_Used for International Navigation

Ar t i d e  42 provides, in a rather general way, that "user 
States and straits States should by agreement cooperate in 
the establishment and maintenance in a strait of necessary 
navigation and safety aids, etc. What happens if they fail 
to do so and accidents ensue? There is no provision for lia
bility. Should not the strait State have the duty and 
responsibility to provide all necessary safety measures? It 
might be aided by the right to collect transit fees and/or 
by the competent international organization.

* * * * *
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The Exclusive Economic Zone

Articles 45 to 61, with very minor variations, are taken
from the Evensen Paper. Ocean_Selenee_News (May 2 , 19 75)
comments: "For all practical purposes, this text is close to
the final position of the U.S...."

In comparing the introductory Article. A 5 w i t h the corres
ponding Article in the Evensen Paper and in the "77" Paper, 
it is interesting to note that the present provisions are 
stronger on the side of the coastal. State than in the Evensen 
Paper. Evensen provides for j u r i s d 1 c t: i o n with regard to 
other activities.... The present text pro via es for e_x cl us ive
rights_an d jurisdiction over artificial islands, installations
and structures, and exclusive jurisdiction over non-depleting 
economic uses and scientific research.

The "77," on the other hand, provide for "sovereign 
r i gh t s" over such uses; jurisdiction in environ, entai matters, 
and exclusive jurisdiction with regard to artificial islands, 
etc. and matters pertaining to what used to be the contiguous 
zone, "Jurisdiction" without "exclusive," obviously includes 
the possibility of concurrent jurisdiction by the competent 
international authority

Ar11 c. 1 e 4 7. Freedom of navigation will be difficult to 
maintain in an intensively developed economic zone. As men
tioned above, many of the coastal State’s regulatory powers 
will necessarily have to be extended to the economic zone. 
The provision of safety zones (Article 48) may not be suf
ficient.

As the Delegate of Malta has pointed out on several 
occasions in the Seabed Committee, submarine cables and pipe
lines should be given different treatment as their functions 
and the problems they might cause are quite different.

*
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Article A9 should be harmonized with Part III.

&

Articles 50 to 60, dealing with the management of living 
resources (all taken over from the Evens en paper) are 
excellent.

0 n e. s h o u 1 d no t e , ho v ever, the numerous references to 
internationa1 managemen t measures, without which national 
management measures cannot be effective. In this respect, 
see Article 50, Subparagraphs 2 and 5 ; A rticle '5 2_,_Subpara
graphs 1 and 2 ; Article 53 ,_S u b pa r ag r aph s_2 and 3. No
attempt has yet been made, however, to define the machinery 
needed for these complementary international management 
measures. I am attaching part of a study we prepared for 
the Tinbergen Project on the New International Order (Appen
dix II). See also Articles 81 to 90 of A/AC.138/SC.II/L.28, 
which without contradicting any of the provisions of this 
excellent section of the present document —  interweave 
national and international mangement measures in an exem
plary way.

A r 11c1e 5 7 makes provision for the land-locked States.
It faithfully reflects the view of the majority of States.
One may, nevertheless, question its rationale in two ways. 
First, the desire of land-locked States, especi ally of 
develop ing land-locked States, to fish in the economic zones 
of neighboring coastal States, o.r to fish at all, or even to 
eat fish, is very hypothetical. It would really be useful 
to make a study of the social and economic implications of 
this paragraph. How many developing land-locked States have 
f.ished under the regime of freedom of the seas? How does , 
the establishment of the economic zone affect them?

The final sentence of Subparagraph 1 is equally hypothe
tical. Where in the world is there a developed land-locked 
State with neighboring developing coastal States?

*



A weakness of the section, evidently unavoidable at 
the present stage of negotiations but perhaps remediable in 
another year or two, is the lack of any provision for dis
pute settlement. I

* * -k 'k &

Continental Shelf

A r t i c1es 6 2_to 7 2 on the Contental Shelf 1i kew ise
represent a position that, at this stage of negotiations, 
cannot be reversed but may well be modified dur-inr. the 
next couple of vears. It is quite certain tnat (1) deli
mitation of the continental margin beyond the 200-mile limit 
to be determined by the coastal State unilaterally 'and (2) 
the overlapping of one State’s economic zone and another’s 
continental margin will give rise to an infinite number of 
disputes and conflicts. It might also be preferable —  
to avoid the term (Article 62) "natural prolongation of the 
land territory of a coastal State," since this concept is 
scientifically dubious and philosophically unacceptable.
A State, not being a "natural" formation, can hardly have a 
"natural" prolongation.

Article_6j5_. Here again it might be preferable to dis
tinguish between cables and pipelines.

•k

Should not this section contain an Article on disarma
ment or, at least, de-nuclearization of the continental 
shelf, at least in accordance with the Sea-Bed Disarmament* 
Treaty, if one cannot go beyond that?

* X & * 5*C

The High Seas

Article 74. The concept that the. use of the High Seas 
shall be reserved for peaceful purposes, carried over from 
.Main Trend s , is obviously an excellent one. It is one of
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the implications of the notion that ocean space beyond 
national jurisdiction is the common heritage of mankind 
which» curiously enough, has survived, e.g. , in Doc. A/Conf.62/ 
C.3/L,12/Rev.1, presenting the position of the Group of 77.
The naval powers do not share this view. This is why they 
refuse the extension of the Concept of common heritage from 
the deep seabed (militarily not interesting) to the super
jacent waters and the establishment of appropriate institutions 
for the management of this extended common heritage.

The Conference as a whole has not dared to move in this 
direction. In the present, limited context what can be the 
meaning of the statement that the uses of the high seas shall 
be reserved for peaceful purposes? Would it be more correct 
to say that this Convention deals only with the peaceful uses 
of the High Seas?

*

Articles 77 to 80. Could there be an Article expressly 
providing penalties for a ship using a flag of convenience 
beyond the general, traditional statement that it shall be 
assimilated to a ship without nationality, which has not 
worked in the past?

*

Article 84, Subparagraph (a). 1 suppose that "any per
son found at sea in danger of being lost" includes persons 
in submarines, on v e s s e 1 s other than ships, or' on fixed 
installations on the sea or on t-he seabed.

Subparagraph (c) . Collisions may happen with manned 
objects other than ships. Therefore the term "the other 
ship" is perhaps too limiting in the face of contemporary 
developments.

Subparagraph 2 . States should cooperate also with the 
appropriate international institutions in this matter.

*
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The Articles on navigation, on the whole, are q u i t e 
excellent, considering the present situation. The moment may 
come, even during the next two years, when one might move 
more decidedly towards international registration of ships, 
advocated already by many shipping companies and international 
organizations (see Appendix III, containing an excerpt from 
the Proceedings of ? a c e n i n H ar i bus_V) , and towards interna
tional jurisdiction over activities of- ships in international- 
ocean space, e.g., see A/AC.138/53.

£ 5Sc A * *

Han a g e m e n t and Con servation of the. Living R e s o u r c e s

Articles 103 to 107. The very title of this section is 
encouraging since it clearly implies that the living re
sources in the international area must be managed and that 
"freedom to fish" can exist only within the regulations and 
limitations of a management system. This is all the more 
important since the pressure on the living resources of 
international ocean space is bound to increase since on the 
one hand, distant-water fishing boats and trawlers will be 
barred from exclusive economic zones and on the other, 
advancing techno,logies will open up increasingly possibili
ties of harvesting "unconventional" living resources which 
abound in international ocean space.

* V .

The "appropriate subregional and regional organizations 
mentioned in Article 105 will have to be described more pre
cisely in some place, maybe by the next session of UNCLoS.

•It might also be desirable to insert a reference to 
"appropriate international organizations" in Article 106 
since it is impossible for States to determine and adopt the 
measures in question unilaterally.

* * •k k k
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L  a n d -  l o o  k e d S t  a t e s

A r t i c. 1 c 5; 10 8 to 1 16 . T h e s e Articles seem to me q uite 
adequate. However, the geographically disadvantaged States 
are far from satisfied (e.g.,- the two Germany«;) . Perhaps 
one should add some provision for geographically disadvantaged 
S t a t e s such as t hose cont a i n e d i n Main Trends » even thoug h 
this is not easy. The definition of "geographically dis
advantaged State has turned out to be very illusive. "Geo- 
graphically disadvantaged" may, in fact, be as comprehensive 
as "geography" which, in recent times, has begun to include 
just about everything, from the geophysical sciences to 
econo m.i c. s , cul t: u r a 1 anthropology, demogr a p h y , q t c .

The gist of these Articles is that transit accommodations 
mu s t be made between land-locked and transit States but that 
the modalities of these accommodations may be negotiated bi
laterally or regionally,. If this is the essence of the 
section, it might perhaps be strengthened by a reference to 
dispute set 13. e m e n t in case the bilateral negotiations were 
too long-drawn-out, or otherwise unsatisfactory.

Article 116. This is too broad. Land-locked States 
do not need more privileges than coastal States. It would 
suffice if they could fish (if they want to at all!) in the 
economic zone of one neighbor. They need not fish all over 
the place, if they happen to have neighbors fronting different 
world oceans!

* * ÿc ÿc *

Archipelagos

. kicles 117 to_131. These Artie1es are very precise.
Undoubtedly maps will be available by the time of the next 
session of UNCLoS showing the exact boundaries of all archi
pelagic States in accordance with these Articles. One 
should also make studies of the effects of these boundaries 
on the economies of these States. It is difficult to com
ment on the real significance of these Articles without these 
da ta.

*
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With regard to the passage of ships through archipelagic j 
water, it seems to me that the Articles pose no special prob
lems. • For Ar t i_cj e 12 4_, Subparagraph_9 , see comments to
Article 19, Subparagraph_4 (a) above.

Without the maps and studies referred to above I am 
unable to comment on Article 131.

sS: >V k k k

Regime of_1 s1 a n d s

Article_132. This Article is very inclusive, especia-ly
sine e Su bp ar ag r a p h_3 may give rise to disputes. What is
11 economic life of their own"?

k k k k k

K n'.c 1 o s e d an d Semi-enclosed S e a s

Articles 13 3 to 13 5 . The.fe are very useful Articles.
One could perhaps add under Article 134 a Subparagraph (e) 
"cooperate to regulate the interaction of various.uses of 
marine space and its resources."

This would, at least by indirection, touch on the 
extraction of nonliving resources, especially oil, which is 
taboo! (I shall return to this in the closing section of 
this analysis.) The interaction of various uses, especially 
the extraction of oil and the harvesting of living resources, 
must be regulated in enclosed and semi-enclosed seas, and 
priorities must be set.

k k k k k
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Territories under Foreign Occupation or Colon! a 1 D o in i n a ti.cn j

Article 136 taken care of the proposals by the Group of 
77. it is excellent. It will not be easy to enforce.

A A A A A
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N»
Part III

General comments

With regard to environmental policy, this Section 
treats the ocean environment as a whole and deals with 
pollution in a comprehensive way, including all sources. 
It establishes responsibility and liability of States 
for damage to the marine environment under the juris
diction of other States or beyond the limits of national 
jurisdiction. It provides, in broad terms, for compulsory 
dispute settlement. All this is excellent and reflects an 
evolution of thinking that has taken several years.

With regard to scientific research, instead, the 
Section attempts to separate —  at least as far as inter
national ocean space is concerned —  between the water 
column and the seabed. It may turn out to be difficult 
to apply this distinction in practice.

The transfer of technology requires an institutional 
framework. Without such a framework, recommendations to 
States remain largely hortatory.
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De t a i 1 e d commen l: a . 4

Protection and Preservation of the Marine. Environment

Articles 1 2 j_ 13, and 14 make it quite clear that the 
activities requircd to assess, monitor, minimize, and control 
pollution necessitate "appropriate international organiza
tions." At the next session of UNCLoS these ought to be 
d efined.

*

A r t i c 1 e 15 could make reference not only to Ar ti d e 13 
but also to A r t icle 11, provid i n g internatio na1 assist a n c e 
to developing countries concerning the preparation of environ- 
mental assessment.

&

Articles 16 and 17 make it clear that the setting of 
standards requires international institutions.

*

Article 21 might contain a reference to appropriate in
ternational. organizations, especially WMO.

*

Â.c .̂e.s_2 2 to 4 0 establish an elaborate enforcement 'pro-
cedure. Once the three parts of the unified texts are unified 
in one Convention or Treaty, one wonders whether this is 
necessarily the right place for such detailed Articles. 
Pollution control and abatement is one of the many rights 
and duties of the coastal State referred to in Part II with 
regard to the territorial sea, the economic zone and straits 
used for international navigation. Enforcement procedures 
should be unified with regard to all rights and obligations 
of the coastal state and the international community. There 
seems to be no reason to single out the protection of the 
marine environment for special treatment.

0



30

4
These articles make no provision for changes in the 

mar :i n e e n v f r omnent caused by technologies which are not pol- 
1 u L i n g , s u c h a s the e f fee t s of large-scale extraction.of 
energy from ocean currents (it lias been predicted that such 
activities, off the coast of Florida, might change the impact 
of the Gulf Stream on the c1imate of Eu r op ean S t a t e s) or 
o t her sue li " m a c r o - t e c h no] o g i c a 1" developments . P erhaps t h e 
Soviet resolution, introduced in the General Assembly last 
year, which prohibits certain technological activities which 
might alter the marine environment (including the atmosphere) 
might be taken into consideration. See also the Ma11ese 
Draft Articles on the Preservation of the Marine Environment,
A r t i c. 1. e 2 , subparagraph 1 ( a ) .

There exists now a we 11-developed international move
ment for the establishment of marine parks for the preserva
tion of exceptional or threatened marine fauna and flora.
A number of developing nations arc interested in this develop
ment which, besides its environmental value, may have an 
economic value in attracting tourism. Perhaps there could 
be an Article covering this new development.

There are no Articles to control dangerous activities, 
such as the use of nuclear energy for peaceful purposes or 
the storage and;disposal of radioactive waste in ocean space 
beyond the limits of national jurisdiction.

* * * * * *

Marine Scientific Research

A r ti c1e s 13 to 26. With regard to areas under national 
jurisdiction, these articles propose an excellent compromise, 
based on the Mexican working paper, between the alternatives 
•of freedom of research and coastal -state control..

In the present situation, however, one may question 
whether these alternatives really still exist. The inextri
cable connection between scientific research and industrial 
research on the one hand, military research on the other, 
has made "freedom of scientific research" intolerable. Any 
compromise between the alternatives "freedom of research" and 
"coastal-State,control," no matter how perfect in theory, is 
bound to work out in practice in favor of coastal-State con
trol. The distinction between fundamental and resource- 
oriented research necessarily will give rise to innumerable
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d ispu te s and cr ipp 1 ing d e 1 ay s . This is q ui t:e inevi. t ab 1 e ,
e s p e c i a 11 y a s b e 1; w e e n s cientifically/ i n d u s t r i a .11 y advanced 
n a t i o li s a n d o t h e r s , T h e r c a 1 alter n a tive s in the present 
s i tuatio n a r e c o a s t: a 1 -State control and international co n t rol , 
but the international organ or organs vh i ch might be created 
or used for this purpose are only vaguely adumbrated. No 
ref erenc e a t a 11 i s m a d e to IOC w h i. c; h ,. w i t h the neccssar y 
structural modifications, could indeed, become the scientific 
arm of the ocean institutions and has declared its willingness 
to do so. IOC, of course, would deal with science in the 
seabed as well as in the superjacent waters. This would 
solve the problem raised by Ar t i c1c 26 of the present text, 
according to which scientific research in the waters of the 
High Seas beyond the limits of the economic zone is "free" 
while on the underlying seabed it is subject to the control 
of the Seabed Authority. This may turn out to be very diffi
cult in practice.

* * * * *

Deve 1 opmen t and Transfer of Te c.hno 1 ogy

These Articles —  as the whole document, for that matter - 
are well-organized and provide broad guidelines for the con
duct of States and competent international and regional organi
zations. They still are at the hortatory stage, however, 
addressing the status quo. It is difficult to envision any 
real progress without a precise restructuring of the inter
national, machinery dealing w i t; h scientific research, the 
transfer of technology, and the conservation of the environ
ment .

* * * * *
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FURTHER COMMENTS



the LAW OF THE SEA AND T11K NEW 1NTERNATT 0NAL

ECQNOMJC ORDER

In conclunion I shall deal briefly, and in a very pre
liminary way,' with the. potential contribution of the new 
Law of the Sea to the building of the New International 
Economic Order and the question as to how far the Unified 
Texts fulfill the requirements of the Resolutions and the 
Programme of Action adopted by the Sixth Special Session 
of the General Assembly as well as the Charter’of- Economic 
Riglits and Duties of States.

In his accompanying letter, the Chairman of the First 
Committee explained that, in drafting his Articles, he kept 
in mind particularly two basic documents: The Declaration
of Principles adopted by the XXV General Assembly and the 
Documents adopted by the Sixth Special Session. It is, in 
fact, the First Committee that has made, potentially, the 
greatest contribution to the building of the new economic 
order. The Articles of the First Committee (Part I), are, 
in Jan Tinbergen’s terminology, systems-transforming, whi1e 
the Articles of^tlie other two Committees arc "systems
conserving. ”



34

Tentatively, one might make a check-list of ten points 
(further expanded below) on which the documents of the Sixth 
Special Session and the C liar ter on Economic Rights and Duties 
of States require action from the Conference on the Lav; of 
the Sea:

(1) the development of land-locked States and 
d e ve1o pi n g i s1a nd St at es;

(2) the study of raw 'materials and development;

.(3) permanent sovereignty over natural resources
and inte r national cooperation. In p d r t icular, 
efforts to ensure that competent agencies of 
the U .N . system meet requests for assistance 
f r ora developing countries i n c o n n e ction w i t: h 
the. operation of nationalized means of pro
duction ;

(4) unexploited or underexploited resources which, 
put to practical use, would contribute consider-- 
ably to the. solution of the world food crisis;

(5) strengthening of economic integration at the 
regional and subregional level;

(6) formulation a n d implementation of an interna
tional code of conduct for multinational corpor
ations ;

(7) transfer of technology;

(8) equitable participation of developing countries 
in the world shipping tonnage;

(9) definition of policy framework and coordination 
of the activities of all organizati ons, institu
tions, and subsidiary bodies within the. U . N . 
system, for the implementation of the Programme

• _ of Action and the New International Economic
Order ;

(10) enhancement of participation in decision-making 
bodies in deve1opment-financing and international 
monetary problems.
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(1) Land-locked States are referred to throughout, in all 
three -parts of the text. Developing island States are not given
any special treatment. In Parts_1 and 111 their interests
are subsumed under t: 1 io s e of o t iier dc.ve loping nations. In 
Par t 11 , however, they pr obab 3 y sh ou 1 d be given special a 11.en- 
tion, particularly with regard to the delimitation of their 
national ocean s p a c e . A n i. s 1 a n d 1 i k e Malta, for i n s t a n c. e , 
is likely to end up badly squeezed between Libya /Tunisia 
and claims arising in connection with Italian islands. Similar 
problems will arise for some developing island States in the 
Caribbean.

A provision might be added under Article 132 of Part_11.

The participation of land-locked States in the explora
tion and exploitation of the deep seabed is provided for in
Part_I. Their right to transit is assured in Part II. This,
of course, is of prime importance economically and, as pointed 
out above, some improvement could be made here'. Their right 
to fish in the economic zone of neighboring coastal States 
is equally assured in Part II. This, as was pointed out, is 
a right that is at once too broad and probably economically 
quite insignificant, at least for many years to come.

On the other hand, land-locked, shelf-locked, and zone- 
locked developing States and island States are categorically 
excluded from the continental shelves of neighboring coastal 
States on the basis of the theory of the "natural prolongation 
of the land territory of a State." Given the overwhelming 
importance for development of oil and gas taboo in these
documents -- this is of course the crux of the whole matter.
In terms of power politics, nothing can be done about it at 
this time. In terms of hard and logical thinking, at least 
some beginning could be made. Issues could be raised. Bar
gaining positions could be strengthened. •

• The continental shelf is indeed called the continental 
shelf because it is the natural prolongation of the continental 
land- mas s , which is a thing given in geo-physical terms -- it 
is not the natural prolongation of the human artifact that is 
the State. The whole import of the Truman Doctrine, on 
which the Continental Shelf Convention purports to be based, 
was to take away jurisdiction from coastal States, beyond 
their territorial sea of three miles, and to turn it over to 
federal (continental) Government since, being the natural 
prolongation of the -continental mass, it belonged to all of 
the United States. Rarely has a theory been twisted around
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in such strange ways. Its intention had been to settle an 
internal, matter —  between the States and the Federal Govern
ment'. It: became an international one. It was t: o serve to 
unify the management of resources. It became an instrument 
t o f r a gm e n t. t h em .

On the basis of the Truman Doctrine, land-locked develop
ing States and shelf-locked developing island States should 
ask for rights in the exploitation of the continental shelf 
in the economic zone of neighboring States on. the same terms 
they are granted, by the Unified Texts, these rights with 
regard to fishing. This would be in accord with the resolu
tions of the Sixth Assembly. It would be of great and real 
importance for their development.

In o t her words, the c o n t i. n e n t a 1 shelf and its resources 
beyond the territorial sea of twelve m i 1 e s should b e t: h e 
common heritage of all States on the continental landmass.
It should not be. appropriated by States, should be managed 
cooper?, t i v e 1 y , a n d the benefits d e rive d t h e ref r o m s h o u 1 d b e 
shared. It should be used for peaceful purposes only.

&

(2) and (3) might be taken together. They require a 
voluminous treatment which can be merely adumbrated here.

The mere ownership of industrially important natural 
resources is not necessarily conducive to development if the 
industries for which they are valuable do not exist in the 
country that owns the resources and if their extraction has 
to be entrusted to foreign companies, giving rise to a post- 
colonial extraction economy. Whether the OPEC pattern, 
arising from a temporary coincidence of the interests of the 
producer States and the multinational companies, will be 
beneficially applicable in the long run to other resources 
is a.t least open to question. • It is of vital importance 
that there be international institutions and public interna
tional enterprises such as the one foreshadowed for deep-sea 
mining to cooperate with the developing nations in the ex
ploration and exploitation of their nationally-owned 
resources. The r e. a 1 importance of the Sea-bed Authority’s 
"Enterprise" probably is not at all the mining of manganese- 
nodules which are of - interest above all to a few industrially
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developed n a t i o ns and in a y y i e 1 d a n i n t e r n a tional annual 
income of 50 to 150 million dollars, an amount which most 
certainly will do preciously little towards building a new 
international economic order. The real importance of the 
Enterprise may be that it provides a new form of active, 
participatory cooperation between industrialized and non- 
industrialized nations. If this were so, the establishment 
of othc r p u b 1 i c i ri t e r n a tional E nterpr i s e s o u g h t to be c. o n s i - 
dered, first of all for oil and gas which constitute the real 
wealth of the oceans for years to come. If the new law of 
the sea is t:o make a real con tribution to the b ui 1 ding of the 
New International Economic Order, it must mobilize the real 
wealth of the oceans for this purpose, not the fictitional.
The real wealth of the oceans is oil, gas, and fo.od.

It w o u 1 d be infinitely more beneficial for develo p i. n g 
nations to cooperate with a public international enterprise 
in the extraction of their offshore oil than to do it with 
the multinationals whose nefarious influence is. being 
revealed every day more shockingly. Such an Enterprise could 
make a vital contribution towards solving international mone
tary problems such as those that have arisen from the "energy 
crisis. "

37

*

(4) This touches on the delicate question of the under- 
use of living resources in the economic zones of some of the 
less-developed nations . Thi s is de a.11 wi th in Ar t i c 3 e 51 of
Tart_II . A really satisfactory solution to the problem of
fully exp 1 o"i t ing the Jiving resources of the economic z one 
of a less deve1oped country, again, can be found only in the 
establishment of an international fisheries management 
system, capable of interacting effectively with the national 
systems. Such a system is postulated in Part II, but in no 
way created.

Another question that should be raised in this context 
is the development of unconventional living resources in 
international ocean space, such as squid, or antarctic krill. 
Obviously this should not be J.eft to the industrialized 
nations. It should be developed through international coopera
tion. This vast potential is not touched upon by the Unified 
Texts. It requires, again, the creation of an effective
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i n t; e r n a t i o n a 1 ra anagera e n t s y a 1: e m for f i s h i n g , throu g h t h e 
appropriate structural changes in COFI (FAO),

k

(5) Regional cooperation plays an important role in all 
three parts o f t h e U n i f: i e d Texts.

part I,_Ar 11cle 20, provides for "r egi on a1 c e nt e r s o r 
offices" of the Sea-bed' Au t h o r i t y . Regional r e p r e s e n t a t i o n 
is t e basis for the composition of the Council and is taken 
into consideration in the composition of all other organs.

R e g i o n a 1 o r g a nizat i o n w i 1.1 p 1 a y a m a j or role i n fis h e r :i e s
management as adumbrated in Articles 50,_33, and 105_of_P a r t_11.
Enclosed and scmi-cncloscd seas are the basis for regional 
cooperation with regard to environmental policy, fisheries
management and scientific research (Part II,_Articles 3.3 3 t o
135) .

Part _ III , y i n a 11 y , provides for j: e g i o n a 1 cooperation 
with regard to the Protection and Preservation of the Marine 
Envir onmen t (A_i 11 c Ies 6 and 11) , monitoring ( A y t: i c. 1 e 1 4 ) ,
standards (A_r t i c_l e__ 7 ) , t h e transfer of t e c hnolo g y (A r 11 cj_e_5 ) «
Chap t c*.r 3 (Ar 11 cles 10 and 11_) provides f or Regiona 1 Mar ine
Scientific and Technological Centers. All this may play a 
role in strengthening economic integration at the regional 
and sub-regional level.

It: shou 1 d be noted that three different kinds of region
alization are involved in building an ocean regime. They 
are overlapping and, one might say, in a dialectic relation
ship to one another. They are:

(a) p o1i t i c a 1 regionalism,

(b) continent-centered regionalism, and

(c) sea-centered regionalism.
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p o I i t i c a 3 r e g i o n a 1 i s in o r i g i n a t' e s from t h e r e g i o n a 3. 
g r o u p :i n‘g s i n t h e U , N . a n d , i n particular, at the C o n f e i o n c c 
on the- Law of the Sea, It: forms the basis of systems of 
r c p r e s e n t a t :i o n :i. n v a r i o u s o r g a n s of the o c e a n r e g i. m c , parti
cularly in the Council of the Sea-bed Authority. J have com
mented on this above, in connection. with Part_I_>_Article_2_7,
It is likely, furthermore, that existing regional inter- 
governmen t a3 or [;anizat: j.ons such as EEC , CAS, etc, w i 3 3. have 
a specia J re.l a t j.onshi.p vi th the organs of the ocean ins li l.u~ 
Lions j 'just as they have it at the Conference or even
mo re so.

Con t. i n e n t - c e n t e r e d r e g i o n a 1 i s' m is foresha d o w c. d i n 
P a r t: I , A r t i c 1 o 20, es t a h 1 i s h i n g ' " r e. g i. o n a 1 centers or o f f i c e s 
o T  t TTe S e a~-~ b e cf Antho r i t y . " I f a n d w hen d e v e 1 o p i n g n a t ions ,
3. a n d — 1 o c k e d a n d g e o g r a p h i c a .13. y d i s a d vaut a g e d n a t i o n s , i . e . , 
the o v c. r w he! m i n g m ¿i j o r i t y of natio n s , w i 13. re a 3 i z e t h a t. i t 
is more to their advantage, that it will strengthen new forms 
of economic integration and hasten development, if tire y 
interpret the Truman Doctrine in the sense I have proposed 
above, these regional centers and offices of the Sea-bed 
Authority may develop regional Enterprises for the exploita
tion of the continental shelf beyond twelve miles. Obviously 
these would be structurally coordinated with the Sea-bed 
Authority itself and their work would be complementary, not 
competing. The 9 boundary" between the area under the admin
istration of the continental center and the area managed 
by the Sea-bed Authority directly would therefore be far 
3 . e s o important and controversial.

All this, of course, is far in the future. The "regional 
centers of offices of the Sea-be d Au t h o r it y" provided for i n 
Part I, Article 20, may nevertheless be seminal in this direc
tion,

Ocean-centered regionalism is developing around fishing, 
environmental policy, and scientific research. Enclosed and 
semi-enclosed seas are the most obvious basis. Ocean—centered
regionalism may have a strong cultural component, for instance, 
in the Caribbean or in the Mediterranean. Here ancient cul
tural systems of communication and modern scientific and 
technological interdependence reinforce each other. This 
kind of regionalism will play an increasingly important role.



On the whole, one may predict a shift from the continent- 
cenicred, "geopolitical" regionalism of the nineteenth century 
based on sovereignty, ownership, and power, which was part of 
a w a r s y s t e m , to the s e a - o r i c n i: e d r e g, i o n a 3. i s m of the t w e nty- 
first, which nay be part of a peace system based on the con
cept of tlie common heritage of mankind, cooperation, and the 
transformation of the concept of sovereignty along with that 
of ownership*

A number of nations will participate in all three forms 
of r e g i o n a 1 i s m . 1? a r f r o m b eing u nbearahly c, o n f u s i n g , this
m a y i n c r e a s e s t a b i 1 i t y , a f t e r i: h i s r e v o 3 u t i o n a r y p e r i o d o f 
build ing the New Xn t erna t iona 1 Econom3. c 0 r der . For , as modern
anthropology knows, overlapping -membership in a number of 
d i f f e r e n t so c i a 3. s yste m s increases social stability and r c d u c e 
conf1ict.

vV

(6) The on].y provisions making any contribution under 
the heading "Formulation and implementation of an interna
tional code of conduct for multinational corporations" are 
a o n t a i n e d i n A n n ex I t_o _ P a r t J o i t li e U n i f i c d T e x t s on B a s i c 
Conditions of General Survey, Exploration and Exploitation, 
which is based on CP/cab.12. It is indicative, however, that, 
as the Chairman of the Working Group reported on April 25 
(Provisional Summary Record of the Twentieth Meeting), the. 
fears of some delegations that the entire seal)ed might become 
a prey to exploitation by giant corporations to the detriment 
of developing countries was not entirely dispelled. The 
control of the Authority extends to States members of the 
Authority or State Enterpr i ses, or p e r s on s n a t u r a .1 o r j uri- 
dica3. which possess the nationality of a State Party or are 
effectively controlled by it or its nationals and are spon
sored by a State Party or any group of the foregoing. "Any 
group of the foregoing" would include the multinationals.
There is no- other reference to multinationals, however, and 
it is likely that they would continue to escape through the 
same legal loopholes through which they escaped in the past.
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j
The Sea-bed Authority would be the appropriate body to 

f o rmu 1 a t e and imp 1 e.inen t a n intern a t i ona 1 cod e of conduct 
for multinational corporations active on the Sea-bed, and that 
m e a n s the o 1 1 c o mp a n i e s . M ore t li a n t hat. Th e r e h a ve be e n 
many proposals, from many quarters, to the effect that multi
li a t i o n a 1 s , es c a p i n g t li e control of the n a t i on St a t e , s li o u .1 d 
b e c h a r t c. r e cl in to r_n a t i_o n a 1 ly . T he Sea- b e d A uthoriv y w o u 1 d 
be the a p p r o p r i a t e a u thority to g r a n t ' c h a r t e r s t o m u Iti- 
nationals. It might derive an additional income for develop- 
ment. purposes from this activity. Effective control of the 
m u 1 t i n a tionals i s a b s o 1 u t e 1 y e s s e n 15. a 1 for t h e est a 1 > 1 i s h m e n t 
of the New International Economic Order.

(7) Transfer of t e c h nology is dealt w ith in P art I , 
where it is entrusted to the T e c h nical Com m i s s i o n  (A r t i c l e 3 1 ) 
It. is also insured by the rules, regulations, and p rocedures 
of t.he En t o.rpr i s e (Annex I v par agr aph 12, ( 11 ) . S inee th e
f i n a n c 1 a 1 in e a n s o f the Sc a - b e d A u t h o r i t y  i n t h e. p r e s e n t per- 
s p o c t: i v e are v e r y 1 i m i t e d , i t 1 s t: o be f e a r c d t hat its effe c - 
tiveness ?n the transfer of t e c h nology will also be very 
1 imi ted.

Part III amply provi d e s  for the transfer of technology 
b o t h w i t h r c g a r d to the pr o 1: e ction of t h e e n v i ronuient a n d 
scientific research. Since no i n s t i t u t i o n a l  framework is 
p r e s cribed to enact these measures, however, they remain h o r 
tatory. Only a sci e n t i f i c  organ, such as a r e s t r u c t u r e d  IOC, 
integrated into the system and properly financed, could make 
the measu r e s  effective.

*

(8) No p r o vision w h a t s o e v e r  is made for the equ i t a b l e  
p a r t i c i p a t i o n  of dev e l o p i n g  countries in the world shipping 
tonnage. This could only be made, in Part II, d e aling with 
navigation, and it could only be made if a r e s t r u c t u r e d  and 
s t r e n gthened IMCO were int e g r a t e d  into the system. *

*
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) The C o n fc T C n c:e ha s d o n e n o t: h i n g t o w a rds t h e d e f i -
o f a p o 1 i c y f r am e.w o rk and coor dina 1: i on of 11 ie ac. t i-
o £ a 1 1 o r ga n i 7, a i'i o n s , i n stitutions, an cl s u b s i. d i. a r y
w i thin t h c ll . N . s y s 1cm, in spite of the prod clings of
> d e v e 1o[ men U a- n t h i s cl :L r e c 11. on was prop os e d by the
1 c. D o c 1 'on 5 is s u ecl last January on the initiative
I. n t e r na t i o na 1 0 ce a n 1 n s t :i. t u t e , M a 11; a , w h i c h is
: d a s Ap pen di x IV .

(10) One place, on which the lav? of the sea .could make 
a c. o n t r :i b u t i o n t o \ a r d s L h e e nlia n c e. m c n t: o f p a r !. 1 c i p a t ion i n 
d e c i s 1 o n - m a k :i n g b o cl i c s i n cl e v e 1 o p rn c n t - f i n a n c 1. n g a n d i n t; c? r -
national monetary problems is in Articles 4 2_to 46 of Part_I
of the l)nif ied Text. s , e.s t ab 1 ishin g a Gener a3. and a Spe ci a 1 
fund of the Sea-bed Authority. There is no .special provision 
however j, as to how these funds are to be administered. It 
is merely stated that they are under the control of the 
Assembly which shall act on the advice of the Council. It 
i s a s s u in e d t h a t t h e p a r t i c i p a t i o n o f d e v c 1 o p i n g n a t i o n s i n 
i: In c s e c r g a r. s is a d e q u a t e 1 y a s surecl .

Cons ider in g the expe.c ted amoun t o f revenuo.s of the 
Authority and the limited importance of these funds, as com
pared with, for example, the World Bank and the International 
Monetary fund, it is unlikely that these provisions will do 
much to change the present international economic order.

The effective participation of the less-developed nations 
in the management and cl e c i s ion-making of a public international 
enterprise for offshore oil extract!on wou1d be a far more 
important step in this direction.

* * x
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In coiidu'don one mu s 1; admi 1 1 in spite of some promising 
start lug points 5 that r. very large part of the Unified Texts 
has no relevance to the building of the New International 
liconoiiii! r Orele j . Pari 1 is by far the .most relevant contribu
tion in this regard. its effects, however, are bound to be 
bxtrcncly reduced by the limitations -imposed on the operations 
pi the Sea- 1 ed Au ho ity by the provisions of Part IT. Part II 
is " sy s tc in- con s er v ing » 11 1 1. i s mo s 1 1 y ir r e levan 1. 1: o t h e
b i) i 1 d i n g o f a E c w I n t e r n a t ¡ o n a 1 E c o n o m i c 0 r d e r a n d p a r 1 1 y , 
p o s s i b j y , c oun t erpr o d nc t i ve * Part: T 1 1  h a s a gr e a t p o t:ential..
b n t 1 a e k s a n i n s 1 i t u t i o n a 1 in.fr a s t r u c t u r e .

M u c h d e t a i. 1 e d , i e clinic a 1 s f: u d y i s needed to con f i r m o r 
refute tlíese conclusions, On the basis of such studies it 
should be possible —  at least partially —  to suggest amend
ments apt to increase the positive impact of the Articles on 
l.he h u j 1 d ing o f the New 1 n t: e r n a t iona 1 E c onomi c 0r d e r ,

A A


