
August 19, 1976

To: Ambassador Wolf 
From: EMB
Subject: Comment on the proposal of the Group of 77 regarding 

Article 22, 23, and related provisions in Annex I.

General Comment: The document attempts a conservative and
conciliatory approach to the redrafting of the articles and 
related provisions in Annex I. The changes do not affect the 
basic structure or functions of the Authority as conceived 
in the Revised SNT. There is more rhethorica.l emphasis on 
"complete" control "at all times," etc., but this is not sub
stantiated operationally; there is more emphasis on benefits 
for developing countries, but, again, these are not substantiated 
operationally. Since the Enterprise is dysfunctional both in 
the Geneva text and in the Revised text, a compromise between 
these two cannot achieve anything* A new approach, a breakthrough 
is needed in this area.
The Committee, however, will have to live with this proposal 
until the report of the Secretary-General on how to finance 
the Enterprise wall have been received and discussed. It is a 
foregone conclusion that the proposal of the 77 will die with 
that report.
Detailed Comments:
Article 22:
The Article is clear and well organized. It does not differ 
substantially from the Revised Text. A great deal hinges on 
the reference (paragraph 2) to the Statute of the Enterprise, 
which, under the present terms of reference, is not under dis
cussion. It should be noted that without the Statute, and 
without reference to Article 41, the "package" is not viable —  
i.e., does not constitute a "system" in the sense postulated 
yesterday by the delegate of the United States.
in Paragraph 3, reference to Article 28(2)(xii) has been 
deleted. This deletion is useful: The reference to Art. 28 
(2)(xii) cannot be discussed until the functions and powers 
of the Council have been discussed. Art. 28(2)3x11), in my 
opinion, constitutes an unjustifiable attempt to circumvent 
the prerogative's of the Assembly.
Article 23:
This follows more closely the Revised Text than the Geneva 
Text. The only chan.es proposed: in paragraph 1, the deletion
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of the words "except as specifically provided for in this 
Part of the Convention;" in paragraph 2, the addition of the 
words "including the conduct of activities by the Authority 
in certain parts of the Area solely in association with them." 
This provision accepts the "parallel system" of exploitation 
on which the Revised Text is based. The practical significance 
of the provision hinges solely on the availability of funds to 
the Authority — and this problem remains unsolved.

Annex I
Paragraph 2: Here the 77 proposal returns to the Geneva
TextV merely simplifying the final reference to contracts:
The Geneva text provided "...and the terms and conditions of 
the relevant contracts, joint ventures or other form of asso
ciation entered into by it"; the 77 proposal provides "...and 
the terms and conditions of the contracts."
Paragraph 7 contains two minor changes, in subparagraph c, the 
words "and on eaual footing" have been inserted, referring to 
States applicants and other applicants. This insertion_is likely 
to be opposed by the Soviet Union. There should be no difficulty 
in canceling it, since it has a merely rhethorica.l value.
Under subparagraph (c), a (iv) has been added, enjoining the^ 
Authority to "undertake to promote the interests of developing 
countries by association or other means." H^is difficult to 
see how one should seriously oppose this provision, whicn is 
nono p era ti onal•
paragraph 8: Activities conducted through the Enterprise.
If one is to assume that the Enterprise will have any practical 
function at all, this Article is unobjectionable and necessary.
It cannot be discussed without discussing the Statute of the 
Enterprise, and without having an idea of the ways oi financing 
it, however.
paragraph 8 (SELECTION OP APPLICANTS). The proposal of the ^roup 
of 77 (a) gives more emphasis to the initiative of the Authority: 
The Revised Text enables the authority to act onl̂ y upon re
ceiving an application with respect to activities.•• wnereas, 
under the proposal of the 77, it is the Authority which de-^ 
termines to conduct activities in the Area..." It may determine 
so on its own initiative or upon receiving an application.
(b) The 77 proposa.l provides for a time limit for the submission 
of competing applications; (c) t-e conditions underwhich 
applications are to be accepted are stated in positive rather 
than in negative terms; (d) the possibility, that a contract 
may not be concluded, is taken into consideration: in this



case "the Authority may reinitiate the procedure for selection 
of applicants..."
Again, the parallel system of exploitation is maintained, the 
the changes with regard to the a.ctivities of the Authority 
in areas under direct exploitation by the Authority in associa
tion with developing countries are more editorial than sub
stantial.

Paragraph (f) has been added. -*-t incorporates part of what 
was provided by paragraph 9(a) of the Revised Text. It is 
difficult to see how one could seriously object to it.
In conclusion, it is clear that the proposal is not self- 
sufficient, and tha.t the discussion must be enlarged.
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August 30, 1976,

To: Anton Yratusa
From: Elisabeth Forge se
Subject: INSTITUTIONAL HEALCUARTFlriS.

when, curing the seconc session of the Law of "he sea 
Conference, Jamaica appliec for the seat of the institutional 
headquarters emergin^ from the lav .f the see conference, 
only one institution v.as to be created and m  ouest of a sent. 
That v as the interne id • . _.i Quebec Auti: rit, .

la?ring the third sessio:'. in Genev. , th- r.-?ecl for an 
additional new institution emeirgem * { lav of the Sea Tri
bunal. Originally it was suggest* t the seat of the Law 
of the Sea Tribunal should :e at th* seat of the International 
Seabed Authority. Later this n a a  v-as abandoned, and quite 
rightly so. The Law of the res tribunal d*' Is vitr matters 
arising iron" all Kinds of activities i: 11. * ocesrs. ±1 must
draw on expert aovice from r'AC , IrUL , irJ, a m  umi • Jamaica 
would not be the most suitatle ni r . h a way, the place for 
the Lav of the Sea Tribunal should l? '’neutral" between the 
seats of these institutions.

Luring the fourth session in new York, further institu
tional reou ire merits emerged. On the initiative of Portugal, 
two studies were undertaker: cne, by the Delegation Oj Portu
gal, on institutional reouirements implicit in the Negotiating 
Text; a. second, by the Secretariat, or: the institutional avail
abilities in the U.h. system. retd for restructuring and
strengthening the existing age acre ¡les.lin with ocean ai fairs 
clearly emerged. what further eiu —  . tressed in state
ments before the Plenary by Portugal, Sri ranaa, Surinam, 
ana the International ocean Institute —  was are reed for some 
kind of continuing end coordinatirg ¡rot"! nisEi to carry on 
where the Law of the Sea Conference will leave of2 • It was 
envisaged that such a continuing mechanism nrght consist in 
a bi-ennial meeting of contracting parties, assisted by a 
small Secretariat and a Group of Eminent Persons who should 
advise on any matter that contracting parties might bring to 
their attention and on the restructuring of the Agencies as

International  Orrnn Institute 
The Ko\ ;il l ’ni\eisit\ of V. tlt.i * Msida. Malta
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on the integration of their policies.
i, h.r. supsested that the seat of the. Law oj_thf_^ea 

Tri mechanise.,
be established in iv.ALTA.

There are six reasons- "for I M s:
. alt» has the unouestioned. historic of having

 ̂„ T*+v i gw, of the sea issue in the bmteo nations
in**" 1967 and of being pri partly responsi ole f or0-r the Declaration of Principles, the estallie: en> °- g 1®
Seabed Commit ee and the cal ling o' t .11 ̂ Con, ei g - • _ ^
finisher bintofi nas emphasise a —
rr,r" 7 occesa one»

? nith the establishment c: trv interniticnal ocean
+ oditprr s^:. ii.arh c rcllution ¿enter, *alxeInstitute an^ - - y- ' - - ■ ;  vc . z&rftime capacity —

has developed a liCl3, -f * *J, „ ~ * nic- tei o- ma i" occasions,point also stressed oy 11 e *- * -ni- .... u
•5 ni +p -i q politic •' s0c 1 1 i-i. » ar*c eco.-̂ n-Lv 1 - »

f s well as ciiUCTfillpsw: between
Non-Aligned; between develop _ -1'1 L . " 7 *-'“,'.. diterranean;
Europe, Africa, anc Asia; e , . ■ •• "cultures anu races;
at the crossroads Cf-;1“''--; , ' ,,rl = d peace; eouippeaa nod-1 point o, uan <■ .a..-- ...
with unioue natural harbor . .1 ... 1.1

4. halts is easily reach*lie fron. Home U ^ ^ i s
(IOC) , London (I^CO) (¿7 ? ’and Jamaica (ISA).located between these and i.airo^

, j .... r -y , v- p p e r r  O U  S t '1C f c' C _l — 1 L i e S •5. halts has excel sen ^  g f  h f a n o  b .a . authorities
buildings evacuated bd a. _ r c0RCe institution s.are ready to be taicen over t>j 1-e -ce -

b. Malta’s future as an independent and gr-al
depends heavily on inlernstuip coo;.e.,.. n. ■ make its
■i i n npo'-m affairs it could survive -n *

unique kind I f  contribution 1o world peace anu development.

Intt ; national Ota an Institute 
The Royal r imorsi«}  of Malta * Msida. Malta



TO: A-W-dABbALOk WOLF
FRO 1,1: EMB

SUBJECT: COOPERATION WITH THE 77 In COivlivilTTEE I

!• Cooperation between the Croup of Landlocked and Geographically 
Disadvantaged Nations and the Group of 77 in Committee I would, at° 
this crucial point, have a number of advantages:

(a) It might introduce an element of stability and pro
ductivity in this Committee which is, otherwise', rapidly 
disintegrating;

(b) Some concessions to the "77'r in Committee I —  where 
our interests, by and large, coincide anyway —  might 
generate some concessions in Committee II.

(c) Progress inf Committee I would tend to redress the 
balance of the Conference from the great over-emphasis
on national interests —  from which our Group necessarily 
loses —  to more emphasis on the building of"a new inter
national order and international institutions, from which 
our group —  as well as the "77" —  have everything to 
gain.

2. The first item on which we could cooperate is the mode of 
Exploitation of the Area (Article 22) and, intimately connected 
therewith, Art. 41, “The Enterprise."
3. This aspect of Part I has developed into an absurdity. I 
do not think it can be brought back to reality by tampering 
with details. This is one of the few basic aspects of the BNT 
where a new approach is needed —  even if we start from the 
premise that as much as possible of the Revised Text must be saved, 
if we ever want to get a Treaty.

4* The interest of the "77" is to get an Enterprise system through 
which production is effectively controlled by the Authority.
5. Our Group consists largely of (a) socialist States; (b) 
small and progressive industrialized nations. Considering 
developments, even within the EEC with regard to European Companies, 
the "concessions" to the "77" are not shockingly radical. They are 
in fact in line with the Report of Eminent Persons on TNEs, and 
with general trends of our time. 6

6. Based on the reasoning of my recent paper III UNCLOS 4, I 
would propose the following changes in the 3NT;
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(a), Article 22 should read:
"1* Activities in the Area shall be conducted directly 

by the Authority and in association with the Authority and under 
its control in accordance with paragraph 3 of thie article by States 
Parties, or State enterprises, or persons natural or juridical which 
possess the nationality of States Parties or are effectively con
trolled by them or their nationals, or any group of the foregoing 
in accordance with the provisions of Article 41, the rules regulations 
and procedures of the Authority, and the Statute of the -Enterprise*

2. Activities in the Area, shall be carried out in accordance 
with a formal written plan of work drawn in accordance with Annex I 
and approved by the Economic Planning Commission*

3. The Aurhority shall exercise control over activities in the 
Area for the purpose of securing effective compliance with the 
rel evant provisions of this Convention."
In paragraph 1 I have omitted the last words of line 5, "when 
sponsored by such States," which, it seems to me, unduly restricts 
the freedom of the Authority. The Authority might want to cooperate 
with a small, independent company rather than with one of the 
multinationals that might be "sponsored" by a State* The provision 
that any legal entity cooperating with the Authority must possess 
the nationality of States Parties or be effectively controlled by them 
of their nationals, should be a sufficient guarantee as far as the 
Authority is concerned.
I have omitted reference to Article 28 (2)(xii). Quite apart from 
the fact that this paragraph constitutes an attempt to bypass the 
Assembly in away that will not be acceptable to the "77", discussion 
of this provision must be postponed until we discuss the powers 
and functions of the Council.
In Paragraph 2, I think it is far more important that plans be 
approved by the Economic Planning Commission than by the 
Technical Commssion. biscussion on this point too, however, can 
only be preliminary and will have to be resumed after we have 
discussed the Council.
Paragraph 3 has been simplified, and reference to Art. 28 (2)(xii) 
has been omitted for the reason explained above.
These changed are apparently 
in connection with the propo 
Article now would rea.d:

minor. However, they must be read 
sed changes in Article 41. This


