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I N THE PROBlT CO UR 'J,' . 

I t,tE EUT ON, DECJ<~ BED . 

H LI x, OND Y, J NU y 1g, 1937, loam 
Before ROE T F. YEO N, K.c., 

Regi t ar . 
• B. CHI L, K.c., T. o. Doyle, j for the Salvation Army, H 1 x, ex outor. 

JOHN F. "H \ , for Lorna Doane Abbott. 

o ard Giberson. 

=~.=.::.:.~:.::;.;.~~= You 11 recall the o r day th t wh n j or 
Mundy, w s givi~ his evidence , I asked for the indulgen e of th 
court, nd I said we h d a tnes from bro d I shed to o 11, 
fter he 1ad identi f ied one or to doou ent, and for the purpose 

of oo leting the record thee are one or two form 1 qu tiona that 
I should like o ask Maj or und.y, nd I wi ah to r call him or that 
pu pose. 

• lLrohibald: 

Q. You re the Dirt ion l Co ndi Offi r of the salvation l y? 
"· y • 
• Of the P.rov1noe o:f ova Scotia ? 

A.. Ye • 

• Is t t how it :t: designate ? 
l. Divisional Oo lvation Army for Nova Scotia. 
• You are the of 1 r in command or control o th lv tion 
rmy in nd for -
• For Nova 8cot1a. 
• For the l>rov1nce of lo coti 
hen did you u th t osition? 
• July, 1934, - ince July, 1931+. 
• lnd continually inoe? 
• 

• • nd did you oco, py that -

• nd you oooupied that position on the 6th June, 1936 ? 
• Ye • 
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• n in noe With these T co d • - I think this is in 
evidenoe - you are th sol executor of the Will of the late sa.rah 
Cr ker '? 

• Yes. 

• Re ember When you were appointed executor of the Will ? 

• Jut little while a.fter that - a little t ime after June 3rd 
last year. 
Q. 6.nd you took possession of Yr • 

• Ye. 

Q. here did you find t em? 
l. At 203, run wto street. 

rah Oroker 1 s pe eo l feats? 

Q. as anyone With you wn n you took ver t e e f ots ? 
6.. Yes, ,r. oyle nd the eo le w: o re ovinr.r th furn1 ture.-e.way. 
Q. Mr. Doyle ? 

4.. Yes. 

~. lnd you oved he furniture a y from there? 
Yea. 

• /ell, th n, - you remc)mber this, - the he ring in this appl1ca-
ti.on in 

• I do, sir. 
Q. nd on at oooasion certain photograph ere identified ? 

• QuJ. te so. 

Q. nd you examined the phot gra.pha that were introduced in 
evideroe that day ? 

• I did. 

he evidence of rs. bbott, 11th 
Sep ember, 1936, at rting at pa.se 11. 

Q. Th re were ome 31 photogr ph introd1toed at that tim ? 
A. Yee. 

Q. You a.m1ned them before they e e i t1>oduced into evidence? 
• Yes. 

Q. lh r did you find e photogra Nos. l to 311nolusive? 
• In th belongings of Mre. Sarah Croker t 203, B ns ick street , 

Halifax. 

• You found t em 11 there ? 

11 there • • 
nd in a.ddi ti on E/5, where did you f'i. d that ? 



JOR THOMS R. MUNDY ,recalled, examined 

Q. lnd in ddition, E/5, where did you f1ni that? 

A. That w s With the othexe. 

Q. At the same time? 

A, Yes. 

Q. And same plaoe? 

A. Correot. 

KR. SH W: I suppos I cannot ntioipa.te to what my learned 

friend's evidence is leading, but 1t seem to me this was 

all gone into 1n the la.st hearing. Major Munday wa.e e.x( ined 

as to these photographs, and that par ticular photograph. 

TH HEGIS'l'HAH : I don• t just remember that : that ·a.s so " time 

a.go, and the si tua.tlon wa.e Quite different then; 1 t 

Who wanted to bring the photographs in evidence. 

MH. SHA. : Yes. 

B YOU 

THE REGISTR : Mr . Archibald in going over the evidence 

may have aeen thi ra that were not b:rought out a.t the time; 

the situation as QUite different; anythi~ you a.re objecting 

to can be argued. 

KR. The situation is, my learned friend subpoenaed 

M jor Mundy, nd he was asked to produce certain p otographe, 

and then by agreement Uajor u:ndy and the learned Registrar 

picked out certain photog:t·apha. 

TH!, REGISTRA.H : lll the photographs that had a womo.n in them. 

I didn • t see where that e just ti d Up in the evi enoe to 

shew where they had come from, and that is nry only purpose 

in recalling t jor Mundy. 

OROSS EX NED BY MH. SH : 

Q. Thi pa:r:t1cular photograph, E/5, lJ/1/37, - this pa.rticulAr 

photograph w snot among the collection Which were picked out on 

the former hearing : ve you a di etinot - ras th1 s among the 

collection Which you brought to the court on the last preVious 

hearing? 

'• I would say, yes. 

Q. You ha.ve a. di stinot reoolleot on ? 

a. I remember seeing it quite often. 

H. AROHI LD: I tr.ink the Registrar said only photog:r ph 
with a wo n were introouoed. 
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=.::-===-=-=-:r...1Jl.:r . Harrie will be' here in a few m1 utes; his 

evidence Will oompl te my evidence tllcept ! wa.nt to produce ome 

ev11ianoe 1n respec t to the ha.ndwri ting of Sarah Oroker - a oom-

pari eon of the h ~ndwri i ng of Sar h Croker and Sara.h Davenport . 

I have not h d n opportun1 ty of oo?q)a:ring th t . The exp er ii is 

coming, a.nd I th1nk Will be here about noon. I 11 finish my 

case today. l great deal depends on the evidence of the hand -

i t i ng e.xpe.rt . 

Wt. SH : I don ' t know I oan speak for Yr . Giberson •s eolio1tor : 

I think: e will be Willing to a.dm1 t the signature of tb.e late 

Dean Or wford, nd also tllat he was a. regularly ordained inister 

of the Church of ,, gl d , - 1:f' that is the evidence of R. V . Harri 

m.. the evidence. fa.r as these par ti es a.re 

oonoerned t h t io all right , but I think that a Kr. Harris is in 

the court house , in the bUilding, and va.ilable within the ne:x:t 

hour or two, we should ha.ve the evidence in case some other may 

become interested later on. 

=-.;::......;..;.;.;.;;R;.;;.;El.~ I"""O .... E--=-: I would be qu,1 te wi111~ to a.dnt1 t the Rev. E. P . 

orawfo:rd was a duly ordained min1ster. 

UR . l lnd admit his signatu e? 

Yes , I quite agree . I thi nk he is a n of a 

reliable type - he muet have been. 

TH Do you admit this signature on the oertificate? 

I think we had better - if my learned friends 

Will ad it t e e1gn ture of : &die D !Vanport is ill the h nd 1ting 

of the same pe:reon Who oigned the Will, Sar h Croker -

Wi. : I don I t think I am prepared to a.dmi t that . It mip)lt 

have been another Sadie Davenport . I don ' t question the 

authenticity of the dooumenta . 

think I could either: I so mu.ch at sea. 

bout this oma.n • 

..J:._ LD : Bubj eot to my oal li rg the evidence of Yr. Harris , 

and the h~ nd i ting roan , they may go on. 

TH " .H.l'.;GISTR R: It should be distinctly underotood before we take 

Up the other oase in rebuttal th t you have particul r ·tnesses: 

on the other h~nd, the situation might change, and that you might 
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nt to ll further evidence, which would l ead to a great dea.1 

I ll ask for :n a.djou ent until later 1:n the 

day. 

( 6.fter n interval of few minu ., tr. H rris rrived). 

REGINaLD V. HARRIS, being oalled d duly Bll'Ol' , testi f ied as 

follows: 
Eam1.ne<1 by u.. A.xanihAls! : 
Q. You are Ohaneollor of the D1ooese of the Church of 
Province of ~ova Scoti ? 
t. Diooese o:f Nova Scotia.. 

Q. How long have you been :residing in H lifax 7 

'• 30 odd yea.rs; 35 yea.rs. 
Q. Remember st. Luke's cathedral? 

land, 

t.. It wa.e c lled St. Luke's o thedra.1, and stood on the corner 

of Ohuroh and Mor ris streets. 

Q. Do you remember that was bu.mt? 
l. rn t about l9o4 or 1905. • 

Q. R ember the last Dean of the eath dr l ? 

A. The l st Dean was Rev. E. P. Crawford; he bee me the Dean 
of the new oa.thedl'al whioh was opened in 1910. 

Q. Know him 1n·t1ma.tely ? 

l. I knew him very well. 

tl. VI er you n of:fi cer of the -

A. I a church warden in the cathedral two yea.rs, I think, a ter 

1 w opened in 1910 . 

• Do you kno When the Rev. r, Orawford oa.m to St. Luke's? 
l. It mu t be - I could only guess t 1 t, but 1 t mu t have been 
some time in the nineties. 
Q. ,nd he -was incumbent in 1$99? 
tt.. He was. 

~. You have seen him officiate at the various oeremon1 s of the 
Ohuroh of England? 
A. Ma y times. 

Q,. as he duly ordained ? 

l. I would presume so; I was not present at his ordination; it 
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di eot x tin t1 n. 

Ot 1 C lo I 

• 
r 1 ture ? 

ite d y ti 8 • 

• Look a. nd look sign ture • 

• t tu e e 1 , ini n : nd th t i.gn ture 1s 

s : 1t ia ll in his h dwr1t1 exoept thr or four ign r 

t h botto . 

Q. Th w ol docum n:t • lo k t the cndors nt on · /3, in 
• 

ho ndwr1 1 ,. is t e ndor e ent ? 

t is 11 in hi exc t t ign ly 

• 
of the '(I/' o du t 1 • 

Q. tn., trl.gn • f o d n ? 

A. . hi opinion. 

resident of Halifax for numb of ye s7 

• 

• 
Q. et , o1 y of Halif ? 

• J t Ok of at . L k •eh 11, on th corner o:f rl'i • 

• ow how l o h resided here? 

• Un 1 

0 i t 

die 1n 1912 or 1913; he die just few . ye before 

• 
. I don 1 pose you kne here hi o e wa ? 

• 

• 

from Ont 10, rookvill i th is where he as r o o:r 

h e . 
• • 

1nce he 

• b ut ·t at • 

• 
you een uch f i e h ndwr1tin in th 1nt r eni y e rs? 

. o. 
• Your reooll ,ot1on re 25 y a.go ? 

'- • a. 
• I n i e of t, yo oul s y Whi ch of th1 s 1 ting on th t 

rr1a r it r 1 h1 , nd ioh 1 not . 

• ll h e l at four lines. lly opi nion th ord , Ka.ry 

1 tten by hi , bu not the X probably; t 
Ha.11 er 

those to r t oept1on to th •hole thing b.1 written 

by hi • I y y When you ked m the question eth r I 11 d ee n 

oh of his handwriting in the last 25 years , my f her as 



oretaty-tr r of the Diooe e, d I freQ.ue tly 1 ted 
1m in the p st 25 y re in the o fie affair, and o e oro s 

De n Crawford' h ndlf 1t1ng on v r1ou report nd docu ento a d . t ort of thing: I 
and among them thex 

al o custodian of good 1 ny documents, 
ooum nt ritt n by hi • 

.. D TH • •rH . I ITHD I • 

-
On cdne d y let I int t d I oul sub t u e for 1/J pl:Pto t t1o oopy of the document; he 1 p n in on 

both sid s. I no t ice r. Hil h y 00 i 11 hi t c ident1:t'y the e o oertif1o t . 

1 ld: 
• You are alr ady sworn. Do you recall the document /3, which a put in eVideno in hi o eon W ctn ay 1 t? 
• a . 

• Lok t these document, both marke ~/3, 13/1/37, and t 11 me w t th y e • 

• i E/3 1 a photo tio o :;, I woul y, ot t o 1g1 l e lie e. 
, re th p :rtioul rs th a:rn , - look t them. 
• I h ooc aion to tale h. to the d I b 11 ve t ey ar e e; I woul certainly thin they are th a e ex otl7. 

• nd th ot er /3, 13/1/37 . 
• Ye , I woul y thi 1 an e ot htoet t c oopy o! th ndo t. 

nte o ke the one -there reve e ide : thl 1 of th r iage lio nee; 
1 the f ontt nd th t 1 t e ck; it 1 th b ck 

p rt t t s D Oralffo • s ignatu e. 

&.ND TH ,N HE ITN SS ITHD iE • 

-
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You at111 have a.nother tne 8 ? 

..=;,;:;,;:.:;.:::.:;:;:....;;;;;;:;;;. : I h ve another tness, and it is with: es eot to 

the signa ure 8adi Davenport on th t marri g • r g1 t r and on 

the lioens • 

Wi 11 th t be your last wi tnese ? ppo e the 

Witne e cannot give evidences t sf tory to you, 11 you want 
to put in notber w1tn.es ? I nt it understood • t thi stage 

whe her you a.re closing you!' oase or not. 

Jil t . ROHI A.LO : It ma.y be 1mpoas1ble to identify these ign tures . 

I d<>n • t know what he e ert Will s y. The expert ont rri v 

until noon. If not , I ca.n find e evtdence, but it d.ll mean 

ev'i<ieno by oonltl11ssion in til. United St tea, - but I oa.n do 1 t. 

I don • want to o to that trouble, a.nd I think I will b atisfied 

Wi l t e evidence of tl1 ndwri 'ting expe:rt. He Will be ere hortly 

·ter 12 - before 12. 30 today. e · y still se.ve time , - that is 
open. 

ny further evtdenoe that you • oul g1 ve would be 

bs lutely lindted to oottpl1ng the Sa 10 Davenport r ~:f'erred to in 

the rr1 ge oen e With Sa. ah Oroker, the teat trix ? 

~µ1. LD_;__ I s.m agreeable to that : t ere is some evidence here 

that calla for rebutt l , bllt in my case, yes. 

TJlE I tllink that 1s Quite rea on ble , if 1 t 1s littii ted 

to that narrow issue. 

Mn. L&.WHE OE : I didn ' t under ta.nd my lea.med friend to say 1 t wa.e 

limited o na row issu ; he id f -

tter s brought up he oul be nti led 
too ll evJ.denoe in su:r:- rebuttal. 

There e no ple dings and it 1a difficult tot tify 

tote issues -

It is exaotly the a e • 

• 1t ... ~.::.• .....;;;;.1==;,;.;;,.;;--: Uy le, med rt ends are rep 111 zg the valid1 ty of a 

ma.:rri e 1 1914; they must put in eVidenoe to your tisfa.ction; 

I want to know when they y they prove their o se, and close 1 t • 

.=..;,.;;;;;;......;:.;;;;;;:;~.::.;.;...;;.;.;;.: If Mr . Aro 1b ld •e witness 1 not :vatlable until 

later on, I think as a ma.tt 1· of economizing time it will b 

Mvis&ble to o ahead, limiting him that he be allowed to give 
I evideooe on the one point that is in his nd; if you, in y rfase, 
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r i ae any t pg th t a o b 
nawered, tat 1as rioth1 o do 

i h 1e ca e int e fir t inst noe, n tu· lly he will h v to 

r~ly to t a.t . is eVidence 

of 
y 

The only Vid oe t I r e i 

oontr dictory n tu : once ht is in, I 
i ti t t 

fri nd c o br1n i evi nee to t y contradict-

e ill V to e t a t e point e.ri es . 

e ooul(i b 01 for ont a b ok d forth. 

• • 
OU evideno th re a a previous 

rri ge to t OToke m ri ' - I don ' t think e need :rgue 

ed. not 

tha.t t th1 eta • J th t is r 0 ; 1. y 

itnes i not ila.ble. hy 1s 

00 l ted i C 

h not avail ble 1'I 

LI) : l C n t te fr ly : t tnc i not avail bl 

I cuppo I to bl e; I didn ' t 8Ubpoena. him; h said h would 

to illness of 

be her t a oert in hour t i ; 0 

nother er of the ta.ff he could not get relief until 12; 
nd 

1 here int e oi-ey- , t th riti e 1ne s Oolle e, 

r ngeme t db -
Do you ink e o dep n 

? on to 

r. a co of s college. 

I ll reserve tho r1 t t yo , • re i 

o 1 ve evidence l1mite to 1 n issue , qu stion of the 

rri ge license 
1dent1ty of S die Davenport referred to in th 

Wi h that of 
• • 

ra Orok r , th test r1x. 

nd then he olo is ca ubj ot tot a ll ted 

ny p oper evidence on th t issue; h t does not 

1 to 
ri in xp rt; ny ev1 enc on 

• • 

neoes r11y 11 
th t issu. t t e r t h1s c e : n tur lly he ha not clo ed if 

for y reason the h ndwriting expert - if h anted to suppl 

ment th t , t ould hi p:ri vile e : y u o n only tell in the 

oonduot of the oa e if it 1 c mplet; he 
,ht h ve to :oplemen 

o ~thi • 
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llH. L WRENOE : I r.11ght be very stupid, bUt as I understand it, 

he has olosed h1s case subject to hie .right to bring in eVidenoe 

of ha.ndwri ting e:xperta • 

....,....___, ___ .........,........, __ ...,: Ro; he aaid he mightapply for a oonuniasion as to 

1dent1ty. I don ' t want to prejudice you 01 Hr. s· ~• in ny way, 
a.nd if that is not s tiafactory to you, I ll adjourn the matter 

until Mr. 1roh1bald can complete his ease, and then do it in the 
:regular way. 

KR. Lli I~NOi: : Quite frankly, I think the interests of my client 

would be better ser d onoe I knWthat H'r. A.roh1ba.ld says, and 

you agree, that he has closed his case: it ts not my duty to oome 
in here and tell him What he must prove. 

I.fUJ REGISTfl4.R:, Would you like 1 t adjourned until this afternoon; 
I think it 1a a reasonable request. 
HH, AROHID LD: I agree a to the.t. 

'lfiL!; H.EGIS'£Htt.a: I waa looking at it more or less s to your con-

venienc e ; i:f' you feel you would :rather not, 1n those terms, then 

in f'atrnea to you I Will gl'ant a.n adjournment, because he should 

prove his case. 

im. L, \'lflENCE: lty learned :f':r1end and myself might get into a di -

pute as to what time he did oloae his case. 

a'JlE REGI,ST.R lU I am fra.td there ma.y be confusion and I think it 

would be prefer ble to adjourn until this afternoon. 
t . LAWRENCE: I have certain ideas W!lfl.t the law compels him to prove. 

Mn. SH VI : I don' t Wish to do anything to e ba.:r:rass my learned 

friend.. 

TH R,.,GIS'.t'H U: You ill be prepared to oall the Wi tneas on h nd,... 

writing, or to call any other wi tnessee, by commission or otherw;iae, 

and you •111 int_m,ate 1 t before Mr. Sliaw o.r M:r. Lawrence commence 
their oa.se in rebuttal, 
UH. lROHIB. LD : I would have a.sked in the ordinary course for an 

adjournment; rq learned fJiend gave an indication there were some 
Witnesses . 

THE HEOISTHAR: I Will adjourn now, until ,. ;o p.-m. toda.y. 

COU {T fi.DJOUI ~s. -
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oalled nd duly sworn, t e ti f iod aa f ollow : 

Q. You live in H lifaxi 

I do . 

Q. You a.re sooi t d with the llari time Business College in wh t 

oap o1 y ? 

tr.. Vioe Princip 1, th t is all o official c city. 

• How lo have you b n with the . ri ti 

t acher or -

A. 25 year s this month • 

Bu ineas Ooll ge as 

. In such c paoity h e you had occasion to ex mine an study 

handwriting ? 

• I have for over twenty year s . 

• In your experience ve you h&d oooasion to oo r s1 atures 

of h ndwri ti:ng ? 

• T t 1 rt of th instruction ork, 1n comp 1 , 1 rov1~, 

and so on - co arison is p t of e ork. 

• 4.nd studyi t e nd 1ti of othe s? 

• Yeo. 
Q. H ve you b n called s itn as 1n ses b fore e courts ? 

'-• Y s , I :ve eon, in s rver l o r cases . 

• For th1a purpose? 
• Fo this very p~oee • 

• Of comp rin h n • ting ? 

• Yea. 

I ve q · lified t 1e ·11 tneso 

to gi e evi dence - opinion evi dence in respeot to h and -

wr1t1 • 

• I to sk you to look t ex.t1ibi ,/1, he signatur e of 

die Davenport , the t 1rd lino f r om the bottom of the certificate; 

and I m al o aski you t look t t e si n tur 8 r ah Croker to 

the oopy of t e whio which is on file in thi s court ; 1 t i not 

rked as n e 1bit, - it i the ori nal 11; also the signature 

Sarah Giberson, to the deed m rked as exhibit L/3. Now, W'hat do 



12 ,lLTER l. STECH direct ex in t1on. , I 

say with reference to the h·ndm:iti~ of these three · signa res? 
l. Well , I would ay from the evideooe there to the best of my 
knowledge th t the three would be the s me. 
Q. The riti 4 of the a.me person? 
t.. I ould sa.y- so. 

Q. Th, t i your opinion ? 

•• That is my opinion. 

• lnd I ould ask you to look t the cheque L/5 and the 
signature Oroker there : Wh t do you say about that signature? 

• I would say th t also s the same signature. 

• The writing of the same person? 
• Yes. 

Q. . In comp 1 the ignaturo of di D ven o t nd rah Oroker 
nd Sa.rah Giberson, What p rtioula.r features of 1 l ri ty do you 

noticre there ? 

l . Tho S in each o se is al oat identical; nd th R' s are ma.de 
practio lly identic l 1n v ry insta. oe; nd t e other le era are 
not - th tis , the le ters ht e common to both 1gn ture , 
re enough like o say t ey were done by the sam per on; ever l 

of the l ett r he e re pr ctic lly identioal, that 1 , in thei 
ner l for tion of e l etters . 

Q. Looking p rtioularly at e sign tu.re Sadie Davenport nd r h 
G1beraon, in addit1 n to thee ' 
there th t p :rtioularly 1mpre 

nd r •s , re th r any other letters 
you, in tl ose 0 ? 

• The o is eomel'fh on t e s e principl 
formation ; the a is slightly: different , but the general form tion 
oft e letter is the e, I ju ; tho di:f f erence in tJ:1a t pa.rti lar 
letter is si ly due to the di:f:f'erence in ge of t e person signing 
1 t; but the other s are -

• Does th letter n appe r? 
A. Yea, they re very much like; the general forma.t1on in the 
two letter is very much t es e. 

Io the photo t&tio copy of them rriage 
license in the Giberson c se in evidence ? 
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• I am shew1,ng you L/2, will you look at the signa ure Sa.rah 

O;oker, the third line from yhe bottom, - do you see that s1gna.liure? 

Q. Would you say it i written by the a.me pe son a.a 1t'rotc the 

signatures in E/1, a.nd the original will, and in L/3 ? 

. Tes, I ould y eo, on the brief study I have had of it. 

Q. What do you mea.n, brief study? 

• That you hQve juo; put them be ore me this minute and h ve 

not 1ven me time to go into the thi rg 1 n detail • 

• You mean you have studied the signature on the others? 

• Yes, preViously. 

.ND THEN Tl Wl TNESS WI THDl • • 

-
in. LD : Th tis the oase for 1e executor, aj r :un y. 

I m tendering th variou eXhibi t and document • 

......._"'---............. rl ..... : _ In the previous hearing, September ll, wn. n I closed my 

oa e for Mrs. bbott, it s re erve to ma, and I mi;ht ay to u, 

to prove the la • of New runswick t 1 te:r d t • I nt to k 

for the right to do that : I m not prepared to do it today. Page 
I 

20 of the reooxd of September 11th. Thor may be furt er eotion 

due to the ppearanoe of the alleged Ur. Oroke% - 1t y be, - I 

m not oa.yin'{ or dmi tting, that o-oa.lled is domiciled 

in .ngland, in which o ee 1 t migh po sibly -

TH • HEGIST.R U How does the que tion ar1 e to that? 

ijH. A.s to the law of England in r speot to her c oi ty in 

1912 to make ma r1age ... t ke ill - as t ., Wife of n 

·ngli shman. 

Tlm .REGISTR : That is more o 1 s tak n for g:r nted; ho ever, 1 t 

ght not be; it i s fo the court. 

11 • : I don• t see the neoessi ty of proving the law of England, 

but I do raise that point. There should be n opportunity for me 

to shew the law of Bew runswtck. 

TH\ REGIGT1 R: ffiy th law of '"ngla.nd : a ill i valid if made 

in the la.oe of domicile, the place where t e will is de. re 



you going to offer some evidence as to the la t:G England ? 

UH .• SH! I : It y b that I would wan t to offer eVidence as to the 

ota.te of the l ~w of England t that time. 

TH , REGISTHA.R: Now will be the time, othe, Wise you will be too late. 

R w do you propQse to prove the law of New ru.nsWiok '? 

1m. SH : If given the 91>portun1ty, by a copy of the statutes of 

TH , REGI S'f R: DOEHl that prove them ? 

;::;;;..:;~-:;,;..w_:_ Under the e l o:f the .King• Pxinte " identified by one 

fam1li r With the lo.we of New runswiok. 

BY 'l'I ~-: RI~G~8 1'.RA : r e you going to oe.l.l a ember of the Ne Bruns-

Wick bar? 

un. 8H : I oan•t. -
J!i~• LA. VIRENCE : No. I s. speak1ng to member - Who was 

eaber of the b r of New »runaWick, some time go; aa matter of 

fact he is judge: I ha.ve not oommunioa.ted w1 th him rec .ntly e 

to hen he Will be down here , or if at all : the last convers tion 

he told me -

'l'H i'i'; Rl1.,G:tSTR R: You h v to deal 1th th t now. 

Th fi~at hearing in this case w s July; o cannot 

llo this matter to dr g on. 

llH. SU W: I y ay up to the present a.ny dragging has not been 

on.used by rny p rties • 

.::.;..;::.:......:~==-=.:.:-.. : e don ' t want any 1n the future. 

Mn.. SHAW : 6.ll ho dragg1~ h a been from the opponents of the Will. 

Tl ~ REGiST A : You h ~d the s m t ime to prep e your case a they 

had; all this time hile they •exe pparently loo tin Ur. Croker 

you d time to prepare your o se, nd you knew it was co ng on 

on Ja.nua.ry 13th; I want it handled expeditiously now. I wont shut 

you out, but I r equire you to move quickly. 

ti e would your IIonou.r be prepared to give mo to 

prove i. t ? 

.,::;T_H_L_,R;:..;.'H~;G_I:,..;b_'T=-=: Have you y w1 tnesaea today on other matters ? 

YH. SH : I he. ve none. 

I have w1 tnesees but I expect n rgument before 

these ntneases can testify. No th tour opponnnts h ve cloaed 
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the tr oa.se my cont n t1on i s t t th y re repelling -

t you to 

argue it now. 

Yes, I am going to try 1d sk fo • some W1 tnee e 

o be he rd tis a.fterno n-

ha.t abou proving th la. of New un ok ? 

You should kn w at this time, - are you going to bring this 

to Ila.lifa.x ? 

=--;;;.,.;;._=;.;;;..;:___..: I wrote him he other day • 

....:;;.:;...;;;.;:,;;;.;:::.::.::::;.:.;;.:;;;.;.;.:.: How oa.n ju ge be i'reo to come hel'e to · y bout 

th t ? 

nd r. 

Po asibly he o nnot. 

tle ge suggested Mr. Rand s .oul he l~ re. 

h unders anding th r 1 bet een Ur. Rutledge 

d , I don • t kno • 

fr st t o1nt i conoer ed, the evidenoe a.a 

to t1e law can be rgught in very 4U1okly; I a. sume, rightly or 

Wl."ongly , your Ho our might tak e some time to consider your decision, 

so that I don• t think 1 t ould put you out . I hink in a :..ortnight 

it might be rought • 

.;:.:;.;;;.;....;:.;.:::;.::::.::.:::.::.;;:.=.. : I ould not a:rt o con ider my deoi ion until the 

eVideme s ll in; a.ppa. en tly your e'Videno ould not shake me 

one y or he oth r : I ould r th· r not consider 1 t until all 

th., evide oe 

Brune iok 7 
LD : 

Kr . ishop 

s in. Ia th .t"e any ort cut to the 1 w of New 

I don • t know a.bout hort out . Ky' l a.med friend 

going to give evidence about th t, but a parently 

ho didn ' t• Th t aa in July. There wae an adjournm nt until 

Bepte ber , ?..nd a further adjournment until Octob r , and 'We re now 

in Ja.nlilary. I don't eee the difficulty in provin this oint. 

I obj eot to a.ny adjournment at thi s stage ; I don• t think 1 t 1 

one of t e natters on Which there should be an djournment. New 

Dli.UloWick is not far away; th,re re a lot of praotioi~ b rri tere 

nri solici to e, and any numbel' of :perts • 

.::;.;::;;;;.;....;;;.:.;;:;.;;.::.::;..::;.:;;.;:;.;.::.: I think you should decide if you re going to 

apply for commission now, or bring ba.J;tister here. 
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..._.. ........ ;;.;.....,.. ........ : I don't intend to a ply for oommis ion. I s ould 

think a, :fortnight ould be enough. 

THE it,.~GIBT · : You could have a n here by tomorro ni t probabl y, 

why a for tnigt1 t ? 

HR. SH \ : 6.ny t:i:me your Honour thinke. 

The ne re t practicing barrister of ew Bxu.new1ok 

is llr . Dav1eon of S okville. 

omethi a.bout • just not ny barrister at all. l>xob bly it is ll 

oont ined in the Revised Statutes of New Brunswick. 

The seotfon of the let say by the production of 

a oopy, or wha. t purpor to be oopy, under Te ova Scoti 

idenoe Aot, Oh ptex 225, eotion 3. (section read). Ther 1 

a onse , - What is the production of oopy, nd my reoolleotion is 

copy certified by the King ' s Pr1n\r, and merely pro uoing it 

and oalling ome one competent to ay it 1 th tatute nd 

l w of New · run w1 ck and tende:rin it in evi deno : it 1 e a very 

si apl matter to do. 

Mt • I\R0HIB1 LD: The ste. tut s are interpr te by the court • 

l!H. LA. /HENCE : That would be done by the i tnes c lled. 

THl. rutGISTH d.: hile on of you 1 conducting the c se could 

one of you get 1n cont ot th r. Ingl1 and find if th :re 1 a 

New runaWiok b rriste:r prtoticing here. It ink you might go 

ah &d with the Witnesses Whio you ve, nd b~fore e finish 

today we W11l decide the other •tter. 

I h veto ask for ruling on th law before I m 

entitled o o 11 these i tnes es. Uy ub ias1 on i hat there i 

a. prima !ao:te presumption of v lid arri ge 1n 1914. l(y suo-

m1ss1on is . s a atter of 1, w, th t the executor in order to 

suooessful'ly. rebut tha.t preaUtllption must she that the inoapa.01 ty 

of the tea tri• in 1$99 is not rea.ao bly po ible nd l).ighJ.y 

improb ble. I m submitting that the la compels the to go that 

far in rebutting thi resu tion. On ~he evidence given here, 

as to he her or not it 1 pr bable that testatrix was a inster 

in 1g99 hen he married Croker,- the only eVidenoe on that is 

the statem .nt by Croker himself that it is highly: - I think he 
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said it is highly impxo ble that ehe was a ma.rried woman when she 
married him in 1$99 - that i e the gist of his statementj page 54, 
I Will start at the second question from jihe botto of the page -
TH.n R.i!:GIS'l'R R: I would rather you start from the fourth or fifth 

q~estion, page 53• 
I sked him, bottom of , ge 52: "I put the question 

to you, - you swore that she.was spinster in 1899? A. Yes. 

I am aoking you today, •as Sa.rah Croker n un rrtad woman hen she 
married you in lS99? l . To the best of ~Y knowledgo , yes : to the 
best of my knowledge, yes, sir . 

T!IE R "'GISTHA.R; That 1 s definite. ; 

UH. L . lRENCE: That is his answer there. n • ould 1 t surpri ee 
you to know th t she was marr1 ed ? • b olutely it ould t'Urp:ri se 

me. Before I married her ? That is the question you put to me ? 
• • That she wa.s married oma.n when you m rried her? l. It would 
m1rprise me; yes , sir. Q. hy would it surpriae you? l . ecause 
I have no other reason to believe other ise than she waa spinster . 
"Q. Th tis not the Question : why would it surprise you? ' • I 
q.on ' t know I o n give a. better answer than the one I ga.ve you: if I 
could find a better one I would give it to you. • 
that? A. I have no re son to spspeot other th n she was spinster. 
"Q. Why have you no ot er eason o E:.'Uspeot other t n she was a 
spinster ? • I saw no indic tion of her being anythin else; 
she h d uo edding ring. Q,. 1hy would you be sur.pr1 sed to hea.r 
she was rri ed when she married you ? Tl E : He said 

al:le bad no weddin ring ; any other ?Ca.son ? Q. Any o her r easons ? 
t "A . There i. no other rea.a:n• sir . Q, . Other than ah e di dn t carry 

a wedding ring? A. She d1dn' t wear a wedding ring. Q. That 1 a 

the sole re eon why you believed in 1g99 he s a. in ter. 
THE HEGISTR a : Of course, I said then, and I do now , that your 

·-··--·9;-0 s ~- i~~\t~Jn of this man w s Quite unreasonable bee u e nobody 
could wear to a ·thing of th t kind, any more th n he swore. He 
sa.id she wa a spinster when h e ar.ried. her : 11 he could swear 
to ,vaa hi a belief that she s spinster , and that is all anybody 
could swear to in dea.11:ng With a.nother person ' s t tus. 
Wt. L 1RENOE : The r ~a.son I put the question s because I conceive 
the law to be th t , in rebµ.tt1ng that presumption the learned counsel 
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:tor the eaeoutor must prove not that she he.d o&.p city in 1g99, 

but they mus t prov~ t-hat it is not reasonably possible and highly 

improbable that she ha.d not oa.pa.01 ty in 1g99 when she married 

Croker. On the Questton of proba.bili ty, he e.d.mi tted eventually 

- the Witness did admit 1t is possible, but not probable, were 

the wo r ds he u ed. 

TUL lEGIOTRtR: I would not give any value to tha.t at all. It 

is obvious to anybody when a man rries th t hia Wife nay have 

been ma.rried before, but he in rry1ng a decent person and 

takt~a 1 t for granted she was not a. b1ga.m1 t, and he y be 

morally oertai n, but it cannot be establi bed to 100 1, in ny 

o se. 

UHt Ll!. REllCE : When I asked him When he took her courting, -

he h d too much respect for the dead, he told me. 

TffE REQIST.t, R: It ha.s no signiftca.nee that she wae not decent 

wo•n ao far as the record concerned, I presume she wa • 

MU. LI\ VRENCE : In :rebutting that presumption our opponents et 

shew her 1no paci ty wa.s highly improbable., 

THE REGISTR : What do you say 1 s necessary to prove the mar ia.ge? 

is not a question of Wh t 1a necesea.ry to 

prove the marr1 ge, but wh tis neoeeaary to rebUt the presumotion 

of marriage in 1914. 
TH~ RT~Oil3TR'1.R : Why should the marriage, the one you are relying 

on, have any preference over the preVious arriage; you a.re attack-

1ng the prooee ngs , and I think they -

that 1 t would be ca.sting on you. 

J.U. We have proved marri age. 

there 1 s no burden 

,Rti: REGI s·rn. t: You ba.ve proved a ceremony, but you have not proved 

marri geo 

t. LA.WREN CE : lnd oohabi ta.ti on • 

....,,,. ( T:tiE HEGISTR 1: Unless you have eVidence 1n rebutt l, you have :failed 

~ to proven m rri ge. 

UR. L,JRgJ(!OE: I take it your Honour does not hold me on ilat la.w. 

TlTI:= H •,GISTrlAR: I don •t want to make a snap deoision; th t is my 

opinion at the moment. 

MR. Lt RE}lCE: I put 1t this y : that one of the legal reQU1. ites 

incumbent upon our opponents to prove i s that Urs. - they must 
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shew that Ure . Oroker •a 1ncapaoity to marrp Oroker in 1$99 was 

not reasonably :possible and hey must shew 1 t was highly 

i mprobable. 

THE R.EGI 8TH. H: Why ? 

llrt . eoause the law says so. 
THE B.EGISTH • • I dcm ' t believe &ny law aa.ys so • 

• • 

Pt rhape it does not , but I tender that submission 

It.re you going to ci.te authot·itios for such an 

extr ordinary proposition? 

I have no got _ th m right here. 

d1fferen ·t from any 0th.er marriage. 

I have not the authorities here. I oan give you 

some of the citations: Piers v. Piers, 9 Eng. R • ll2S. That 

is the only case th t I can remember rig t off th b t . 
GISTRtH.: What is the n ture o:f the evidence ? Have you 

any obj notion to sta.ti!'}g the eVidence you want to produce now 'l 

MH. 1 RE.NOE: I he.ve no obj action. Th nature of the evidence 

I propose to oall in rebut al is, statement de by the deoeased 

that she married when she Ja. s a Vel."y young child in F edericton; 

that 1a one of the Witnesses • 

. THE REGISTH R: On what ground do you o:ffe:r such evidence ? 

llli. L RENCE : I am contending for its a.dm1asion on the ground it 

1s a deolara.tion against her proprietary into.rests, bee use when 

a woman a ta she has been a married woma.n 1t affects her title 
to land so far as the r1ghts and courtesy is involved. That is 
one ground. 

THE REGISTf' : It is a very ingenious one; I am not inclined 

to agree with it. Have you a.ny a.utho:r:1ties ? 

o, I oan •t name any xight off the bat. Tb t 
is one of t e exceptions to the hea.r ay rule. 

THE , 'GISTH4\H: Have you ny text book authority that proof of 

marr1a.ge -

On the admission of thi tatement ? Yes, stateme:mt 

against i nterest. I tak that for granted . That is an exo·ption 

of the hear ay rule. 
THi' REGISTR Rl The statem .. nt of a. woman that she had been previously 
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been married ts a st tement that comes Within that . rule ? 

t m rried wom n holding land, her right of 

courtesy. 

Her dower 

oourte Y• SUpposin ehe held land and e ya I a rried in 

rrederioton when I 16; if sh holds land then, or has ever 

held land, and a husband or up and claims hi right of cour esy 

in that land, that would b a tatem nt g im t h r int rest • 

Sh would be affecting a ub equent husband' 

rights; it may b Ur. Crok r o Mr. X. 
I under tand your Honour to rul t at doe not -

that euoh statemnnta are not admi sible on the ground that they 

are statements of deeea ed1 decl ranee gainst her proprietary 

1ntere t ? 

T I le th t. 

Then if my fi t prem:i. e of 1 w 1 right they mus t 

ove that h inoap oity en he oontr oted th 1g99 

was not re sonably pos 1 ble a.nd highly impTobable. 

TH REGIST • • Get th t book ad look for it now • 

•ri ge 

l suming that I m right in th t l •, that the 

repelli rg o:t thi presumption puts the burden on my opponents that 

I contend it does , then I submit the e tatements are directly 

ad.mi s1ble bee u e they re evidence on th prob bility th t she 

didn •t have pa.city . 

......., __ ................. _......;.: lre you contending thi o of the t o rnages -

- au po e t re tter of the o oond m r 1 ge in question, 

su po 1~ y u d li With them riage in 1899 -

Te burd no! proof is on tho , who il he 

pr sumption it as v lid rria.g, nd 1t tates the sort of 

eVidenoe. 

=---=::;.::.;::,.;:;;,;;;.;=R:.::.: Th pre umption 1 the Croker marriage would be a. 

valid marriage and you re going to aasa.11 that? 

W. L REUOE : No, that 1 Who:r e differ; we set up the 1914 

marriage, and our opponents rebut that pre umption. 

TH" REGIST a.R: If you prove the 1914 ma.:r:ria.ge that might be so ; 
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but you have not proved the 191~ marriage. 

,MR. L \ R!G.dOF; : With the exception of proving the µ.w .of lfew Brnn 

Wick I submit we h ve - we mo t certainly have : we had a man here, 

and he said, I marn e her; and we had an atte. ting tl1 tness. 

THE GISTRlR: efore the matter of th t kind could be deoid d 

another Wi tnees is produced. 

MH . LA.WRENC ": Th t nan went in the box and said, I m rri e Sa.rah 

Croker, and she wa a Widow when I rr1ed her, and the n ys, 

I saw them go through the form, and here is the official record: 

then this presumption ca.me 1nto play, and 1 t wa valid marriage 

and the law presumes 1 t to be _such. Our opponent are epelling 

that presumptio : are they entitled when they merely come in and 

prove a rriage was olemnized preViou ly - they contend e are 

now entitled to the presumption, and I submit they are not, because 

their v1denoe 1 s rebutting, nd it is deba ble whether you oan 

rebut a presumption w1 th a similar presumption. In this ca.ee the 

rr1 g took place in 1g11 ; nd the same t o person went through 

form of marri ge in 1g35; they had children in th interim between 

1g11 and 1g351 and the qu st1on was the legiti cy of theee children. 

The 1$11 marriage - those Who contended 1 t ras not valid, say the 

priest who perfo:rmed the ma.rriage didn' t have a lioen e from the 

bishop -
THE EGIS*rRAR: We are de 11~ i th the 1g11 marriage ? 

UH. Ye , the on they ought to imp a.ch. Lord Campbell 

says : my opinion 1 • that a presumption of thia sort in favour of 

marriage oan only be negatived by disprovtng every re sonable 

possibility: I do not mean to ay you st ahew the i os ibility 

of any supposition Which can b au gested to support the validity 

of the marriage , but you at shew that thi 1 mot highly improb-

able and that it 1s not r sonable possible. 9 Eng. Rep. 112g. 

It ounds to me s if th t w s gain t you. I 

merely suggest in this case before me there is pre umption that 

both marriages are valid. 

l . LA1RENCE : That oom~a right down to the thing. 

THlC R O.ISTRAR: lnd there being a pre tion both marriages are 

valid, there is a burden prob bly on anybody who Wi hes to upset 
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that pr sumption, but necess rily the prior marriage 1s in a stronger 
position than the later one. The oase you oi te 1a a oa.se of ma.rriag a 

in lSll and 1g35; somebody was att eking the first marriage. It 

sounds to me as if th t oaee was rather against you. 

isaue, that our opponents onus is discharged the moment the marriage 

is solemnized, and you say we must attack that presumpt1o~, then I 
am prepared to y this, that we have reasonable grounds for 

belieVi that th rw wa.s a marriage prior to 1g99. 
T1L R: lre you still spea.ki n the point of the further 
evid nee ? I disallowed your_ right to call evidence on the ground 
1 t ae g ~nst ntcreat. 

You contend the only eVidenoe e can bring in is 
eVidenoe that will rebut this presunption that the 1$99 

1t'as valid - is that right? 

rriage 

ll, -
THll: R ,GISTRA.IU It is not a fair question to your Honour; your 

Honour has not given a decision in respeot to either of these 
marxiagea,and you are sked for ad o1s1on. 

If th tis what we have to do, then it ha to be 

done. If we ha.veto bring in evidence that will at l ea.st raise 
a presu pt1on of a marriage by Sarah Davenport to somebody else 
prior to 1g99 then we have to get to work. 

You w nt to set up eVidenoe of a rriag prior to 
to Croker ma.rr1 ge • 

..;.;;.::...==-'_N_C~E.: I want to aee if there is sufficient evidence to 

w rrant th t tack: we have two tne ees here; one who gives a 
et tement by he te trix that ehe w s rried when 16; that 1s 

one gro nd, 

not unre 

pr onally I think it 1e Quite reasonable ; it 1s 

ble to them at 11. 

= ...... =-== ...... : I don• t see how you Will get th statement of a 
dece sed person in. Will you oi te me some a.uthori ty for that. 
You et ted, as ga1nst interest, - I have ruled 1 t is not against 
interest. H ~e you ny other ground. 

HENOE: If our opponents must prove the testatrix' s inoa.pe.oi ty 

in 1g99 was something not reasonably possible and highly improbable, 
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th hl Yidenoe -

It 1 not tter of you o 111 eVidenoe, but 
tter of Mr. ~rch1bald 1s ca e b 1 d fective. Th tis not 

queati on of furth r evid noe. 

SUppo ng ther was rriag prior to lS99 1 

say tatem nts ioh I h v ruled are not 1 t intere t. 
n Y y they ar not dmi ible until the 

prob bil1 ty f inc p ci y - you 
....,;;;;;.;;...........,.;.:.=.,.~ ............ : I didn't ay that : I 

point on th ap 

y that 1 

fu e 
of the 

not in 1 ? 

to b k d 0 rul 
om nt; it ound 0 me 11k n rgum nt of thew ol c • you oul b prep r d to • 

of r ny eVideno 

u til tod Y, t 
not until o n 

d th t h 

1 1 ti t o 1ldl there 1 

t 

fir -

on th 

00 

~.;;....__,-,1;(,,;:a..-:;_..;:...;;,~: It do not f ollo • 

, 

n you 

t 
r 1 

OHililA.LD : I ay y th t on th 13th or 14th 

0 

, I 
to off r 1. 
n v r kn 

o l 99 -
le, 

i 

lor 

h r b 

r 
1 arn d friend knew that th re a beli f th t Hr y Crok r 
l1Ving; th t ly in October th re n pplic tion to th court 

ed on an af i.d Vi t Moh I d my lf :for long djournm nt, 
Which outlined partioul r as to here he ad be n in 191,, and 
thre ont have gone by. I suggest my le rned fr1 nds ve h d 
ampl tim to vet eir evid oe in s1ape . 

lJth otob r . 
LD : I think t Frid y b fore he 13th. 

GIOTR~fil. You fil d n &ffid&Vi t Whi o l done to believe Harry Coker s &live; you thr on 0 n er t t eug, tion. 



n in 1ere and prove a VO.lid marriage ? 

.........,__., ____ .....___T ......... a_a_: Bee u e it as a orn to by an ffidavit filed here. 

=-:.l'!..-=.::.:.;.-:.:.:~O:.:::.:.: That there were reaaotnble grou e for believing he 

wa.a liv in 1914, quite true. 

Tl " : I don ' t Wish to exclude t is evid noe ii' it oan be 

dmitted, s to the so-oalled pr au tion. 

=.i::.,.;...===-LD ____ : I have e. copy of the ffid vi t here. 

October 9th• (read). 

___ ...._........,EN.........,C .... E __ : That 1 on th1 ng : the po,sei bili ty of proVing he 

was validly narried to Sarah D venport in 1s99 is another; · there 

s no duty on ua to ac, unt1l the_ onus was put on us • 

.:.:.:.:.:...;:.=.::::.::.:::::..:.::~.:.:..: l\.s to the presumption, 1 t 1 a very difficult legal 

point: I am not go1ng to shut you out from offering this evidence, 

if there 1s any oh nee of you b,ing 1ght in your contention ae to 

the presumption. I don 't think there is any aha.nee, but I will 

look t 1 t 1'1 ~h a.n open mind. I think the l w would be most unrea on-

ble if it allow d any teo boal ule to say that, in proving the 

earlier arriage, which is the mot 1mport~nt m r~i e , then in 

proving the l ter marriage. 

=.:::::......:~=::.:::.=;.:::: Tliat is one of the problems. 

v. Pies 1 not c1 ar at 11. I think it is 

ra.ther against you; they are upholding the xl1 er ma riage. 

I. f I am right in T1I'/ contention we are on the offensive 

nd my learned f'r1end on the 0:t'fenei ve. 

They· are obviously not; you are at eking, and the 

burden 1 e on you. 

=-. .................. R_E_1 N_O_E..:..: I ay, su.ppooing this ha pens, t t eVidenoe of e. 

rriage su'bs'J.sting in 1g99, or Videooe of a rri contracted 

by th teetatri.x prior to 1$99 1 dduoed, omething th t goes 

to a.k th l 99 m rr1age in lid, t o n oo in at ny time . 

THE HJ<~GI8' You Wish to argu th point at tis stage ? 

I on' t think I • I submit the presumpt1 on 1n 
it 

favour ot th l 99 rr1a.ge/1 s pretty fr fetched to ay whoever 

get into cour~ first and produces marri ge, that that person 



should h ve some sp oi l proteot1 on thr<J'ln round hi a m r 1age. 

G ant for the mo ent there a so persu tion in f v of 

the 1914 rri e to Giberson, if e ence is oo lete , ioh 

I submit it is, any presumpt on in t vour of th t rr1 ge has been 

rebutted by the evidence respecting th rriage in 1g99, and there :ts 

& o trong pr sump 1 on t chin to tb t rr1 e ther was to 

the other rr1 formerly , and 1 t ie for 1 a.med friends to 

rebut that pr sumption. Th t is the position I ak1 • 

I l ost feel sure enough of th t to ke a ruling 

on it, but I don ' t kmw if I should in f rn ... es to ya lf ., on a 

point of that kind, v an off h rul1 • H ve you ny other 

uthori ties on th t p int ? 

= .::.....:=;,;..;;.;.;=;.::;:;E;.:.: Ye , I v • I h v th oa.se of e hor ns v. 

ttorney Gene 1 , 1 l . C. 6gG. 

IH a b t en two m rli es ? 

... W;;..;;;:;..• ......,.......,;;~ __ O __ E: Yes . I t ink briefl7 the f ete in 

the divorce fro the oourt t West 

but only nisi , 

• W 11, 

be lute until 

y r later. ef ore the year a up h we·nt t ro h form of 

rr1 ge with ss O , both parties honestly believ1n th re was 

o obstaole o their mn.rri e . Th t s before the d ore beolute. 

He ust ve b en n English domicili ry and obtain d hi di voroe 

in En ent through the form of rr_ e in Scotl nd. They 

fter rd resided to >ether const ntly as husband nd Wife nd 

wee treated s auoh 1n Scotland, Ireland nd • 1 nd until the 

death of Ur. all 1n 1g67; between all, the man, who we divorced, 

nd 8 rah Ogg. T ere were three eons born. In y ., 1$72 , or after 

the death of the n , the sons, prying they ere t e le iti te 

sons of • ' • h all , sked a declaration of the court 

th t their fa er nd moth r was validly rried. ( The judgment 

of Lord Oairns w a th n read). Th were de ting the lid.1 ty 

of he rri e of n marri ed While he had a wife living. 

nd Scotch l • • 

---------'-' ..... EN __ O ___ E_• .... : y,_ , h bit and repute; but th t is e 1 w- of 

England as ell. P1~ v. Piers wae cited, followed and applied. 

• 



THE Those cases re not terribly helpful: 

state what we know is the law. 

lm. L RENOE: I aay if this is law, a presumption of a valid 

marriage presumes the o aoi ty, that the parties were capable of 

contracting rr1 ge - then I oi te th t. 

THE H.EGISTR R: I th1 r.k you uthori ty 1 all right but you are 

stretching it little too fr; I thlnk th e presump ion 

attaohes to the Croker ri ge • 
• A.ROHIB LD: It is beggi.rg the qu stion ltogether. 

3,'Hi~ GI STRAR: I think so •. 

Mn. L RENOE: That presumption extends to he presumot1on of 

capacity; when we say the mar 1 ge of 1914 e v lid it 1 

presumed rs. Oroker had capAcity. 
thi rk you oa.n prove in left han ed 

way, o 111~ itne ea to -
ll1t. Lf\WRENOE: If at any time Giberson wants to oo in d 

p ave a mar ie.ge by oohabi tation and :reputation in N w l'"Ull Wick 

or other ise that as ouboist1ng in 1$99, I bmit h o do 1. 
_______ T_lR_: lre you offering eVidenoe that th.y wer g nerally 

re )Uted to be married 1 

I cannot say. 

j!h REGIST A : You must say. Then I take it for nted you 

o nnot ea.y. 

KR. LA REl:WE: The statement ma.de by thes, tne sea r r sonable 

ground for giving ua suf ·1 oi ent time. 

THI! R: These Witnesses Will tlestify a to a t t m nt 

made by deoe ed. 

Y t . L WRENOE: That 1 right. 

are sufficient tow rrant 

that matter. 

The statements ma.de by the deceased 

rea on ble adjournment to look 1nto 

I don• t thl>hk so. I cannot g1 ve n adj ournmcnt 

for that purpose. 

Mi-1. L RENOE: 4nd in View of the fact it is on the record H.rs. 

Croker ha.d a daughter who a.a as legitimate as I • 

THE REGI8T l ; I will reserve that Question as to the law relating 

to pr eaump ti on because I believe that ha.a to do W1 th the final 
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decision in the matter. So f r as allo you to o ll tn ses 

to p ova th s tiling you s y you Wich to prove, I don I t think it 

1s proper evidence, and I am not allo ng 1 on t ground, but 

I m not deoi di 

put in eVi.den, 

that pf11 nt fin lly. I m deciding you cannot 

tate ent of eo d l dy t 8 e B 

previ ouely marri ad before eh 

that 1a ll I deciding n • 0 

011 the rgument, nd if y u uoc in it 

beoaus he snot gone far enough; 1t la not 

evid nee. 

b de t 1th 

ld 11 f 11 

tter or further 

You t ink _ ar not nt1tled to j u nm 

to m e en4Uil. i e 

Ol'J.¥).n 1 D 1899 

a to whe r r no B r h Oro r a rried 

make the ewna enquiries , Mr • . , ..... o 1ibald and you d th dvantage 

of that djourn ent o prep r your own o 

ar entitled to an djournm nt on t t ground. 

don•t think you 

t the qu ion 

of the New runswick law, t h s to b decided rt ·h now one y 

or t e other. There is another poin that re erved, nd 1:f 

you re ready to oonq,lete your o se y&u mu t 11 the 1 tn es now 

or say when you W1 ll o 11 • 

I ek tor n djour 

or three or four days. 

t of one k too 11 itness, 

I 

uppo ing it tur · out n a onth• 1 v th t we 

have ample eVidence of a rx1 b 1 i ng in 1g99 'l 

but we cannot ke p this op n 1 d t1n1 tely. 

were t rted J.. et June. 

•H.ENOE: I cannot e e the oint of th 

.e e p oc edings 

t no ; I would 

be very le!Y,Y to adViae the executor to y out oney -

THE REGISTR4 : So f'ar as dVi ing the exeoutor -

=:.=.....:::::;.;:.;=_N~C_..;;.::..: I would think twice b fore dvising hi to p y out 

the mon y; e.nd not only he but he court would nt to kno it. 

I think we can be responsi le for y oti n e 

take. 
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at 10 a..m. 

Ju t for that purpos • I nt it on the record 

Ir serve Giberson• right to bri in evidence a to a rri ge 

subsisting in 1g99. 
H 

proper evidence in th t ti ; I c rt inly ould ot o th t. 

t m. nts de by truthful and honour ble people 

re th g•ound: I h ve thee p,opl right he e. 

THEN THE COtn T JOUH.N U TIL O Y, J NU&. Y 25th, 1937 

at 10 • • 

Offioi l port r. 
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