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FUNCTIONS OF THE LEGISLA'IURE IN A DEMOCRACY. 

Scope of Talk. 

Simply put, a democracy is a form of government characterized by rule of the people; a Legislature is the law-making organ of government. There are various types of 
Democracy; and of Legislatures. I think it will conduce to clarity and concreteness if I confine myself to that type of Democracy which exists in Canada, namely, Parliamentary Democracy; and if I speak in terms of a typical Canadian Legislature, and arbitrarily assume that such a Legislature .. takes the form of a single and elective assembly. 

Since a Canadian Legislature functions in accordance with the characteristic principle~ upon which the governmental system as a whole is based, I shall first attempt to describe those characteristic principles. I shall then consider what manner of men constitute a Legislature; what they are supposed to do; and how they are supposed to do ft. 

Parliamentary Government. 
In Canada we live in a Parliamentary democracy, wherein a constitutional monarch reigns, but the people rule themselves by representatives, selected by, and ultimately responsible to them; a system wherein government is carried on in accordance with the will of the people as to how, and by whom, they shall be governed. 
Such a system assumes the personal worth of every citizen ,and tte equal right of each to a voice in the management of the State. It is predicated on the theory that the people will best know how to fashion and administer the laws , so as to give each individual the maximum liberty of expression and action, consistent with the good 

of all, and the assurance of impartial administrat-ion of those laws. 
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Since not all can engage directly in the 
management of the country there has arisen the 
idea of EOVernment by representatives elected by 
tbe whole adult population, or that portion of it 
wrich exercises the great privilege of the 
franchise. 

In order that the exercise of the franchise 
may not result in the expression of a mere ch~os 
of personal views we have developed the party 
sysf~m as a means of enabling the people to 
del ver ·an intelligible verdict as to the policies 
by which, and the men by whom, they desire to be 
governed and represented. The dominant Party in 
the elected Legislature selects from its members 
an Executive Committee, or Cabi£et, to conduct the 
Departments of Government. The Cabinet remains 
responsible to the elected representatives of the 
people - and if it loses their support will be 
turned out of office; just as the representatives 
themselves will fail of re-election if their 
conduct runs counter to public opinion. 

If we are to have government by opinion, 
each citizen must be able to think freely, speak 
freely, dissent from majortty views freely, 
associate freely, and be free to seek to convert 
the majority. 

In Canada all citizens have these gre~t 
freedoms ·and in addition we have the mechiner y 

I ' to make our views effective in selecting and 
controlling our government. Thus we have in 
truth a democratic system #based on individual 
liberty secured by laws which are the expression 
of public opinion , freely formed and freely 
4xpressed. 
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Composition of Legislature. 
Looking at the elected part of a 

Legislature in session we may classify the 
members of the body in various ways: 

1. They represent territorial units or 
constituencies. 

2. They are ~ouped in Part t es - usually two 
but sometimes more. 

3. One of these Paeties is the ................ - t 
~art~, a Committee of which (composed of 
the rime Minister and tte Ministers of 
the various Departments) constitutes the 
Executive Body or Cabinet. e members 
of the Cabinet thus discharge a dual function 
they carry on the administrative funct ons of 
government and answer to tte Legislature for 
their administrative acts; whilst as 
Legislators they lead the majority or 
government paety and thereby assure the 

,I passage of their own measures. 

4. The opposite Party, or one of the other 
Parties, is the official Opposition Part_:y 
having the recognized right to criticize 
the government and to seek to replace it. 

5 . The members as a whole var~ vastly as to 
occupation, education, intelligence, race, 
religion and social and economic points of 
view. 

THE CABINET. 
No account of Parliamentary Government or 

even of the strictly legislative aspects of , 
government ~could be accurate if it did not 
refer to the peculiar inte r - r el ationsh1p of the 
Cabinet and the Legislature. The Cabinet is 
the result of that great step in tt e evolution 
of government whereby the constitutional 
convention arose that the Executive should be 
responsible to the elected representatives of 
the people. 
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This body in point of doctrine, merely adY.1§~ 
the King in matters of administration; yet in 
point of fact it g~rns, whilst the King merely 
rules. In point of doctrine and of ultimate fact, 
it is tbe servant of the Legislature; yet in 
point of practice and normal fac~, it leads and 
controls the Legislature so long , at least as it 
enjoys the confidence of the majority of the 
members. As Bagehot said, tbe peculiar essence 
of English Parliamentary Government is the almost 
complete fusion of executive and legislative 
powers through the connecting link of the 
Cabinet, which is "the hyphen which joins, the 
buckle which fastens, the legislative part _. 
the executive part of the State." 

FUNCTIONS. 
A Legislature has four main functions: 

(1) to make laws regulating the relations of the 
State and citizens fnter se , and of citizens 
to one another; 

(2) to_, control the public nurse - by prescribing 
how money shall be raised and spent; 

( 3) 

( 4) 

to exMiine and control the actual conduct of 
the business of tle State by tte Government o~ 
the day, and to reject or endorse the policy 
of that Government, and acts done pursuant to 
that po icy. • 

to serve as a Forum of Debate, wherein the 
Government and the Community at large are 
informed of the grievances and needs of 
special sections of the public; wherein >by 
the introduction of bills or resolutions the 
Government may test the state of public ~ -
opfnion; wherein the Opposition may seek to 
destroy public confidence in the Gover~1ment 
policy, and seek to secure endorsement of its 
own contrary policy; and wherein the Private 
Mem.,ber may seek to secure support for measure~ 
beneficial to his own constituents or to the 



5 

state at large. It is in respect of this fourth 
function that the principle of territorial 
representation and t e diversity in character 
of the elected representatives combine in a great 
OPROrtuni ty for the expression of all shades o~ 
public opinion on all sorts of 6uestions affecting 
the welfare of the state; forte reconciliation 
of competing claims of conflicting interests; and 
for the translation into law or action of the 
dominant opinion. All of this stems from the 
fundamental fact that ours is a system of 
Gover l~nt 6by~~eussJ.o~, government b public 
opin on~ fli erval between elections it 
is the Legislature which affords the opportunity 
for the public (through its representatives) to 
meet; for the opinion of individuals and groups 
to be expressed; and for the dominant public 
opinion to be discovered. _j 

LAW-MAKING. 
I have not time to discuss further the executive 

aspects of government nor the various specific 
duties which tbe elected Legislators annually 
discharge - but I do wish to dwell for a space 
on the fact that a primary function that of 
makin laws. Many of these laws - though 
important - are of a routine or recurrent nature; 
and many of them are of a private or local nature. 

I wish to concentrate on laws of a publ ic 
nature which involve great matters of poJi~y, as 
to things social or economic on the one hand, and 
things legal on the other. 

PHILOSOPHY OF GOVERNMENT. 
Perhaps I can make my points best by a brief 

discussion oft e main characteristics of modern 
legislation. These proceed from the fact that 
the extent and variety of legislative enactment 
are always the expression of the current ' 
philosophy of the function of Government, and 
this in turn is conditioned by the then state of 
the nation, and its conceived needs. 
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century ago the prevailing philospphy was 
that there shouf d be as little government as 
possible - that the government should interfere 
to the minimum extent in the af fairs of men, or 
with the principles of the ordinary law. 
Beginning with the vast consequences of the 
Industrial Revolution there came an increasing 
recognition that this "hands-off" conception must 
be replaced by the conception that govern,ment,s ha~ 
a pos i tive duty ta provide for the welfare and 
security of tbe state and its citizavs, by the 
enactment of laws for the provision of needed 
public services in economic and social matters ~ 
and for the modernization of the ordinary law. 

SOCI L AND ECONOMIC LAWS. 
In the field of social and economic matters 

Canadian Legislatures have enacted numerous 
measures under which Governments have tberose l ves 
gone into business, such as of running railways, 
selling liquor and power, conduct ng banks, and so 
on. More often they have provided aid to 
particular classes, by way of Poor Relief, 
Unemployment relief, Old Age Pensions, family 
allowances, workmens compensation, price floors 
for farmers and fishermen, and so an. They have 
regulated competition end rn1sjnes s generally, by 
laws relating to public utilities, combinations 
in restraint of trade, marketing and grading, sales 
of securities and so on. They have regulated the 
relations between labour and capital , by laws 
relating to minimum wages, industrial standards, 
industrial disputes, collective bargaining and so 
on. 

DELEGATED POWERS. 
The increasing extent to 'Which governments have 

sought to ameliorate social conditions, and to 
participate in, or regulate, economic activities 
has produced a very significant development io t e 
teG..b,nique of government. This is . the great u~e 
·which is now being made of the., device of creat i ri.g 
administrative and regulative bodies, and 
delegating to them the Capac ty to make riulies s as 

d to make dee son having the force of law, an ~..=:::::::..::.,._:,;_--
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to the application of laws to particular cases. 

Such a develo~ment was inevitable; for the truth 
is that great schemes of social betterment and 
economic control cannot be worked without the 
invention of detailed rules and their application 
to multitudes of individual cases. Since 
legislatures have not the time to devise such 
detailed rules, nor government departments always 
the equipment for their daily application, the 
Legislatures have had , perforce, to content 
themselves with enactments laying down the basic 4J 
ru_l.es, and_Qreating subordinate boards and 
commissions empowered to fill-in the skeleton rules, 
and ~o dee de the particular cases a~is ng under 
them. By these means Governments and Legislatures 
have been left free to concentrate on the formation 
and enactment of general principles of economic and 
social policy. 

IMPROVEMENT OF ORDINARY LAW. 
To the layman~conscious of the torrent of newly-

made laws which affect his liberty of action in so 
many ways , it may come as a shock to realize how 
few of these affect the great mass of the oTdinary 
law, by which his fundamental rights as a citizen:-
oras a litigant are governed. 

"It is comparatively rarely that the Legislature 
interferes in this domain, except to gather up 
loose ends, resolve a doubt or to abrogate a 
principle which has become inconvenient; it seldom 
lays hands on any of those principles (of contract, 
tort or property law) which lawyers have come to 
regard as fundamental. The great bulk of 
legislation is for the most part of a social or 
administrat ve character, defining the reciprocal 
duties of State and individuals, rather than the 
duties of individuals inter se." 
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This is the more remarkable in that it is one of _the great functions of the Legislature to reform and adapt the ordinary law to changing conditlon,s to the extent that the Courts are powerless to do ~s It is the function of the .Tudini a~y to declare and u ply the law as it exists in the principles enunciated in previous decisions. The dUdiciary ha a capacity to adapt the ordinary law to new conditions - to make new law under the guise of declaring the old. This capacity, however, is strictly limited; and hence it happens - all too frequently - that the law the Courts must appl y is out of date, or inexpedient, or even unjust, in particular cases. 

It is one of the paradoxes of today that in the midst of rapidly-changing conditions requiring the constant adaptation of the ordinary law, the Legislatures remain relativel ind ·f t to their great unction of reforming the common law. The reason for this indifference is two-fold: 
1. the absence of any permanent bod_y of lawyers and cftizens charged witb tte duty of constant scrutiny of the law and the duty of recommending reforms in it. 

2. the lack of any organized p r essure by citizens · generally1 on governments calling for a response in the enactment of law-reform measures. 
The f trst is curabl e by the creation - as in a few jurisdictions - of Law Revision Commissions. The second is curable by citizens, individually or in groups, urging on governments the necessity of removing discovered inadequacies in the law. 
Both with regard to this latter point, and to the great fact that legislation, in the last analysis, is the product of public opinion, I wish to conclude with this pertinent quotation : 
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"Tbe process of making law is not 
exclusively the work of Legislative bodies. 
The most important element in the entire 
process of law formation, is that silent 
working of a million individual minds each 
forming and expressing opinions, beliefs and 
feelings; setting up ideas, analyzing and 
judging the myriad facts of daily life; having 
all the time no conscious purpose of helping 
in any task of making laws, yet creating by 
their combined influence that environment which 
molds the minds, and shapes the purposes of • 
those who act as legislators, and also creating: 
tbat condition of popular opinion which itself 
will decide the destiny and effect of any 
enacted law." 
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