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ANSWERS TO QUESTIONS 

No. 5 Mr. Balcom 

What proportion of each dollar received 
by the government cornes from (a) individuals 
income taxes; (b) corporations income taxes; 
(c) excise taxes; (d) customs duties 
and other taxes? 

2. What proportion of each dollar, received by 
the government, is spent for (a) national 
defence; (b) national welfare and social 

1. 

2. 

services; (c) veterans pensions? 

(x) (a) 
3! 

27t in 1953-54 

(b) 271'* 

(c) 20r/I 

(d) 17t 

,t Excluding old age security tax receipts. 

(x) These taxes total 9lt. The remaining 
9t is received from Non-tax Revenues 
and Special Receipts and Credits (see page 
21 of the Public Accounts of Canada for 
the fiscal year ended March 31, 1954). 

(a) 42t in 1953-54 

(b) 12i4 * 
(c) -; ' 

* Excludfr1J O l à ~:)~ C!P(' H " 1 tJ r ... d -.. l ..l·J~ 
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yU STIONS 

!;," 

No . ~ - r . Balcom 

~uestionc 1 . What proportion of each dollar received by 
the governmont comeo !roi (a) individuals 
i ncome taxes; (b) corporaticne 1ncome 
taxes; (c) excise taxes; (d) cuetoms dutiea 
and other taxes? 

Anawers 

2 . Whnt prooortion o! each dollar, received by 
the government, is apent !or (a) national 
defence; (b) national weltare and social 
services; (c) veterana pensions? 

l . (x) (a) 27~* in 1953- 54 

(b) 27f* 

(c) 201• 

(d) 17 ~ 

* Rxeluding old age aecurit7 tex reeeipt• . 

(x) These taxes total 91~ . The remaining 
9• is received lrom Hon- tax hevenuès and 
Special Receipts and Credita (See page 21 
of the Public Acoounte ot Canada for 
the fiscal 7ear ended March 31, 1954) . 

2. (a) 42f in 1953- 54 

(b) 12; • 

{c) 3~ 

* Excl uding old nge security pension payments . 

Ottawa, Pebruary 4, 1955 . 
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HOUSE OF COMMONS 

Monday, February 7, 1955 

The bouse mel at 2.30 p.m. 

CANADIAN NATIONAL RAILWAYS 

REPORTED REPLACEMENT OF MANAGEMENT 
PERSONNEL 

Hon. George C. Marler (Minister of Trans
port): Mr. Speaker, on Friday last the hon. 
member for Winnipeg North Centre <Mr. 
Knowles) asked a question rcgarding an item 
in the Winnipeg Free Press attributing to 
Mr. F. H. K eefe, general manager of the 
Canadian National western region, certain 
remarks about reduclions in the railway 
budget. Later on that same day the bon. 
member took the opportunity afforded by 
the debate on the address to comment on the 
statements attributed to Mr. Kcefc. 

I shall not reply to the eomments of the 
hon. member but in fairness to Mr. Keefe 
and the management I think I should draw 
the attention of hon. members to the dis
patch appearing in Saturday's papers in 
which Mr. Kecfe fiatly dcnics that at any 
time in bis remarks did he mention Mr. 
Gordon or the management at Montreal. In 
his statement to the press, as reported by 
the Montreal Gazette of February 5, Mr. 
Keefe said he had intended to indicate that 
recent layoffs had been the rcsult of falling 
traffic and that if business continued to 
decline other economies might be necessary. 
The Gazette report goes on to say that Mr. 
K eefe s tated he had added in a jocular way, 
the occasion being a social banquet, sorne 
reference to bis own job being at stake un
less expenses were kept down. No .statement 
was made by the president of the railway 
such as attributed to him in the Winnipeg 
Free Press report. 

It will be of interest, I think, if I r cmind 
the bouse that in the dispatch containing 
Mr. Keefe's denial there was also a state
ment by Mr. J. R. McMillan, vice president 
of the railway in W innipeg, that while ave
nues of economy are constanUy being .studled 
the present outlook is for trame to continue 
at its present volume, and I pa.rtieularly 
mention bis opinion as reported in the same 
dispatch that no further staff layoffs are 
anticipated. 

22-1955-1-i 

AIR TRANSPORT 

REPORTED SALE OF QUEEN CHARLOTTE AlRLINES
RECOVERY OF SUBSIDY 

On the orders of the day: 
Mr. J . B. Hamilton (York West): Mr. 

Speaker, I should like to direct a question to 
the Minister of Transport. Is the minister 
aware that Queen Charlotte Airlines of Van
couver bas received an offer or ollers of 
purchase substantially in excess of the assct 
value of the company, and is it the govern
ment's intention to attempt to recover part:' 
or all of the quarter of a million dollar sub
sidy paid to the said company in the last 
two years if the sale transaction is con
summated? 

Hon. George C. Marler (Minister of Trans
port): Mr. Speaker, I shall have to take the 
hon. member's question as a notice and reply 
to it tomorrow. 

PRIVA TE BILLS 

HURON AND ERIE MORTGAGE CORPORATfON 

Mr. J. W. Monteith (for Mr. MitchelL 
London) moved the second reading of Bill 
No. 9, respecting the Huron and Eric Mort
gage Corporation. 

Motion agreed to, bill read the second 
lime and referred to the standing committee 
on banking and commerce. 

SECOND READINCS-SENATE BILLS 

Mr. John Hunier !Parkdale) moved that :the
following bills be read the second iime. 

Bill No. 10, for the relief of Daisy Ruth 
Kirk Stanistreet.-Mr. Hunter. 

Bill No. 11, for the relief of Irene Christina 
Edwards Mackay.-Mr. Hunter. 

Bill No. 12, for the relief of Barbara Elino.r 
Richardson Jones.- Mr. Hunter. 

Bill No. 13, for the relief of Wira Pushkar 
Tereshtshenko.-Mr. Hunter. 

Bill No. 14, for the relief of Stella 
(Stephania) Burnatowska Holowaty. - Mr. 
Hunter. 

Bill No. 15, for the relief of Harry Evert 
Finlayson.-Mr. Hunter. 

Bill No. 16, for the relief of George J ames 
Nangreaves.-Mr. Hunter. 
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Bill No. 17, for the relief of Carmela Lanza 
Morash.- Mr. Hunter. 

Bill No. 18, for the relief of Meyer Francis 
Doyle.-Mr. Hunter. 

Bill No. 19, for the relief of Julia Mary 
Collen Dwyer Rose.-Mr. Hunter. 

Bill No. 20, for the relief of Bela Koschitza 
Brawerman.- Mr. Hunter. 

Mr. R. R. Knight (Saskatoon): Mr. Speaker, 
I am well aware that since this is Monday 
any discussion of these divorce bills would 
eut down the time to be devoted to private 
members' resolutions. Therefore I propose 
to say nothing in detail about these particular 
bills but I do want to express the hope that 
some other method may be found for dealing 
with these divorce bills than having them 
.corne before this house. 

Since these bills concern only two prov
inces may I offer the suggestion tbat hon. 
members from those provinces--

Mr. Speaker: May I interrupt the hon. 
member to remind him that we are at the 
beginning of a new session. During previous 
sessions we have had debates as to how these 
divorce bills sball be dealt with on second 
reading. It being the beginning of a new ses
sion perhaps one may be permitted to adopt 
a new resolution. I have resolved that no 
matter how much latitude I may be inclined 
to give I shall not allow any discussion except 
that which relates to the principle of the bill. 
I do not think bon. members will find that 
tbey are referring to the principle of these 
bills when they stand up and offer sug
gestions as to how they should be dealt witb. 
Tbat is not the manner in which this can be 
brought about. 

If the bon. member wisbes to submit by 
way of a bill some other method by which 
these divorce bills can be dealt with, be will 
have ample opportunity to incorporate what
ever suggestions be may have to offer. But 
I do not think it is in order on the second 
reading of these bills to make such sug
gestions, and I would like the bon. member's 
co- operation in respect to this point. 

Mr. Knight: Mr. Speaker, I quite agree 
with what you have said. I am quite aware 
also tbat I have the right to go into the de
tails of these bills. I could go into them 
thoroughly and keep the bouse for at least 
the next 40 minutes. But that is something 
that I do not want to do. Also I could have 
asked that each bill be called and dealt with 
separately, but that is something whicb I 
think would be completely wrong. I may 
have on.ly 30 seconds left now, but the sug
gestion I was going to make would have 
taken but 30 seconds. However, that is your 
ruling and I bow to it. 

[Mr. Hunter.] 

Mr. Speaker: T!:le bon. member may do 
whatever is in order no matter how long it 
may take, but be cannot do anything that is 
not in order. 

Mr. Knigbt: It would not be in order to 
suggest that the members of parliament who 
are from tbose provinces might meet and 
consider this matter and call in consultation 
interested people and devise some method 
agreeable to those provinces. 

Mr. Speaker: I am sorry; the bon. member 
bas asked a question. My reply is that it is 
not in order. Shall these bills be read a 
second time now? 

Sorne bon. Members: Agreed. 

Motion agreed to and bills read the second 
time . 

QUESTIONS 

RADIOACTIVITY TESTS 

Mr. Hamilton (Noire Dame de Grace): 
1. Wb.at are the ,)hysical measuremcnts of radio

activity? 
2. How many times has radioactlvlty been 

detected. at what strength, a nd for what periods. 
in (a) Ottawa; (b ) Montreal? 

3. Has any conslderatlon been itlven to request
lng the United States govemment to hold their 
proposed February atomic bomb tests ln some loca
tion more distant than Nevada? 

Mr. Blanchette: 
1. Radioactivity is measured in roentgens. 
2. Radioactivity can be detected in the 

atmosphere at all times but following atomic 
and tbermonuclear explosions the radioactive 
content is increased. Since March 1951 the 
defence researcb board has been measuring 
the radioactive content of the atmosphere in 
the Ottawa area and, while an increase in 
radioactivity bas been noted following 
explosions, the increase has never been sum
cient to constitute any hazard to human, 
animal or plant life. The defence research 
board bas not made any examination of the 
radioactive content of the atmosphere in the 
Montreal area. 

3. For the reasons given to the bouse on 
another occasion, Hansard of April 5, 1954, at 
page 3645, no danger of contamination is 
anticipated from the proposed February 
atomic bomb tests in Nevada. Hence, there 
is no need to ask the government of the 
United States to hold these tests at a more 
distant location. 

MEAT AND POULTRY IMPORTS 

Mr. Charlton: 
1. How many pounds of (a) beef; (b) pork; (c) 

lamb or mutton; (d) poullry, have been lmporled 
into canada each year trom and tncludlng 1930? 

2. From what countlies, and of what dollar value 
in each case? 

L 
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TWO CENT POSTAGE RATE 

Mr. Knowles: 
1. What steps has the Post Office Department 

taken to lnform the oublie as to what Items cnn 
be malled ln Canada ln unsealed envelopes for 
two cents postage? 

2. Wb.at are the Items lbat can be malled for 
two cents postage? 

3. Is conslderation belng glven to make this 
information more widely known? li so. in what 
ways? 

Mr. K irk (Shelburne-Yarmouth-Clare): 
1. By means of: Ca> The postal guide and 

monthly supplemcnts thereto; Cb) The booklet 
<>f postal in1ormation Cavailable Irce of 
<:harge>; Cc> Display of notices in post office 
lobbies; (d) Paid advertising in newspapers, 
magazines, radio and other similar media; 
{e) Personal addrcsscs by public relations 
officers to schools, service clubs, church 
groups and business organizations. 

2. (a) Circulars, catalogues, books, greeting 
cards and othcr matter which is entirely 
printed; (b) Partly printcd and partly written 

M r. Kirk (Sh elburne -Yarmouth-Clare): 

Subject 

18th International Red Cross conference .. . 
Sir John J. C. Abbott ................... . 
Alexander :M:ackenzie .................... . 
Wildlife Conservation 

Polar bear ............................ . 
:M:oose ................................ . 
Bighorn sheep ......................... . 

Coronation, H. :M:. Queen Elizabeth II ..... . 
Wildlife conservation 

Walrus ............................•.... 
Beavcr ................................ . 

Sir John S. D. Thompson ................. . 
Sir :M:ackenzie Bowell ................... . 

!. ;::;~~~:::n T:::~c:E:o~:~:e:::e:P::~he government cornes from (a) Jndlvldual income 
taxes; (b) corporation lncome taxes; (c) excise 
taxes; (d) customs dutles and other taxes; (e) 
loans, etc? 

2. What proportion of each dollar, recelved by the 
gov_crnment, ls spent tor (a) national de!ence; (b) 
natt~nal welfare and social seivices; (cl veterans 
-pensions? 

Mr. Benidickson: 
1. (x) (a) 27 cents• in 1953-54; (b) 27 

.cents•; (c) 20 cents•; (d) 17 cents. 
"".Excluding old age security tax receipts. 
(x) These taxes total 91 cents. The re

maining 9 cents is received from non-tax 
revenues and special receipts and credits 
(See page 21 of the public accounts of Canada 
for the fiscal year ended :M:arch 31, 1954). 

[Mr. Dlckey.} 

items not having the character of personal 
correspondence such as federal and provincial 
government statistical returns, notices of 
meeting cards, notice of polling cards, price 
lists. 

3. The department takes advantage of 
every reasonable opportunity to disseminate 
postal information and will continue to do so. 

NATIONAL DEBT 

Mr. Hodgson: 
What was the national debt at the end of the 

fiscal years 1935, 1940, 1945. 1950, 1953? 

Mr. Benidickson: See page 119 of the public 
accounts of Canada for the fiscal year ended 
March 31, 1954. 

POST OFFICE DEPARTMENT-SPECIAL STAMPS 

Mr. Kno·wles: 
1. How many special stamps have bccn lssued by 

the post office department since January 1. 1952? 
2. What are the partlculars o! each such speclal 

stamp? 

Colour Denomination Date of Issue 
Cents 

blue and red 4 26th July, 1952 
rose 3 3rd November, 1952 

orange 4 3rd November, 1952 

blue 2 lst April, 1953 
brown 3 lst April, 1953 
gray 4 1 st April, 1953 

purple 4 lst June, 1953 

gray 4 lst April, 1954 
blue 5 lst April, 1954 

purple 4 lst Novembcr, 1954 
blue 5 lst November, 1954 

2. (a) 42 cents in 1953-54; (b) 12 cents •; 
(c) 3 cents. 

*Excluding old age security pension pay
ments. 

DEBTS OWINC: BY FORl:IC:N COlJNTRIES 

Mr. Thatcher: 
1. Are regular payments being made by China, 

C4echoslovakia, RumanJa and Creece on tbeir 
outstanding debt to Canada? 

2. If not. what reason ls glven ln each case? 
3. Have any of the above-mentloned nations 

indlcated intention to keep up rel{ular payments 
in the future? 

Mr. Benidickson: 
1. China, Greece and Rumania arc not 

making any payments on their debt to Canada. 
Czechoslovakia bas resumed payments on its 
indebtedness to Canada. 
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2. The government of China has indicated 
that it is unable to meet its obligation to Can
ada because of a shortage of foreign ex
change and heavy military expenditure. 

Rumania has not paid interest on its indebt
edness since 1941 and no reasons bave been 
officially communicated to the Canad.ian 
governroent. 

Greece has not paid interest on or principal 
of its indebtedness since 1931, stating that it is 
unable to make such payments. 

3. Czechoslovakia-Y es. China, Rumania 
and Greece--No. 

REVENUES RECEIVED FROM PROVINCES 

Mr. Hahn: 
Wbat was the sum total of all revenues recelved 

lrom each province by the fedcral government for 
each of the years 1950, 1951. 1952, 1953 and 1954? 

Mr. Benidickson: The federal govcrnment 
does not receive revenues from provinces 
outside of small amounts for rentals, sales 
of publications, etc. 

ORAIN HANDLING 

Mr. Johnson (Kindersleyl: 
l. How many box cars sultable for graln had the 

(a) Canadian National Rallways; (b) Canadlan 
Pacifie Rallway, in eacb of the ycars 1952, 1953. 
1954? 

2. How many carloads of grllln were handled 
(a) by the Canadlan National Rallways; (b) by 
the Canadian Pacifie Rallway, ln each of the years 
1952, 1953, 1954? 

3. How many cars of grain were loaded ln 
Saskatchewan (a) by the Canadian National .Rall
ways; (b) by the Canadlan Pacifie Rllllway, ln eacb 
of the years 1952, 1953, 1954? 

Mr. Dickey: 
1. Information not available in the domin

ion bureau of statistics. 
2. Carloads of grain loaded in Canada-

1952 1953 1954 

Canadian National 
Railways . . . . . . 264,421 249,916 171,968 

Canadian Pacifie 
Railway 268,100 249,181 169,285 

3. Information not available in the domin
ion bureau of statistics. The tonnage of grain 
loaded in Saskatchewan by each of the 
specified railways is shown below. 

Tons of grain loadcd in Saskatcbewan-

Canadian 
National 

1952 1953 1954 

Railways .. 5,558,662 6,121,903 3,704,260* 

Cana di an 
Pacifie 

Railway .. 5,776,845 6,240,001 3,646,999* 
*11 months ending November 1954. 

C:AC:ETOWN CAM'P-PULPWOOD SALES 

Mr. Thomas: 
1. Is the Department of National Defence selllnf 

pulpwood obtained from the clearing of certain 
areas in the Gagetown camp? 

2. If so, to wbom is it be.lng sold? 
3. What is the price obtained for thls pulp· 

wood? 

Mr. Blanchette: 
1. No. Contracts for clearing operations at 

Gagetown grant to contractors the right of 
the timber removed. Bids by contractors for 
these contracts, which were publicly adver 
tised, were based on estimates of the value of 
such timber. 

2. Not applicable. 
3. Not applicable. 

CATON'S ISLAND 

Mr. Thomas: 
1. Ras the Department of National Defence 

purcbased an island in the Saint John river. known 
as Caton's Island? 

2. If so, from whom was it purchased? 
3. Wbat was the price recelved? 

Mr. Blanchette: 

1. No. 
2. Not applicable. 
3. Not applicable. 

HAROLD C. BANKS 

Mrs. Fairclough: 
1. On what date dld Harold C. Banks make 

application for landing to the Department of 
Citizenship and Immigration? 

2. Old he complete form 1000? 
3. Was question 17 included on the fonn he 

completed? 
4. Was he asked to file agaln on a eorrected 

fonn? 
5. Il so, how long was this Incorrect form ln 

use? 
6. How many applications were filed on the in· 

correct form? 
7. How many of these applications were sub

sequently required to file a correeted application 
which included this question? 

Mr. Pickersgill: 
1. May 8, 1952 
2. Yes 
3. Yes 
4. No 
5. There was no incorrect form. 
6. Not applicable. 
7. Not applicable. 

QUESTIONS PASSED AS ORDERS 
FOR RETURNS 

SHAUGHNESSY HOSPITAL, VANCOUVER-FISH 
PUR CHASES 

Mr. Green: 
1. From what firms bas 6sh been purchased for 

Shaughnessy hospltal in Vancouver. during the 
past two years? 
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2. In eacb case, what otber firms, Il any, tendered 
for the sale of su ch ftsb? 

3. What were the amounts of the respective 
tenders including those that were accepted? 

HICBW A Y SAFETY CONFERENCE 

Mr. Knowles: 
1. Has the federal government, or any minister 

thereof, given consJderatlon to tnviting the appro
prlate representatives of the varlous provinces to 
meet for the purpose of discusslng higbway safety 
programs in order that efforts mJght be made 
t.o reduce the number ot deaths and injuries on 
our highways? 

2. If so. what is the result of such consideration? 
3. Has a tentative date for such a meeting been 

proposed? 

N.H.A. LOANS NEAR AIR.PORTS 

Mr. Knight: 
1. Has the govcrnment recently issued regulations 

prohibiting the making of loans under N.H.A. for 
building in the vlclnlty of airports? 

2. If so. what was th.e date of th.e announcement 
of such. rcgulatlons? 

3. What are the distances from th.e airports to 
which such i;>rohibltton applles? 

4. Has the government announced any rcgulations 
tending to protect Ufe ln the areas prohiblted 
where residentlal buildings have already been 
erected? 

5. Near what alrports are there such resldential 
buildJngs, other than government buildings. wlthin 
the prescrtbcd arca? 

6. Has the governmcnt considered prohlbiling 
future erection of any and all rcsldentlal buildJngs 
Within the prescrlbed areas? 

7. U so, wbat bas been the result of such con
sideration? 

MONT .JOLI AND RIMOUSKI AIR.PORTS 

Mr. Baker: 
1. What amount has been spent by the Depart

ment of National Defcnce at the Mont .Joli airport 
since 1940? 

2. What amount bas been spent at the Mont .Joli 
airport by the Department of Transport since its 
trans!er from the Department of National Defence? 

3. What are the existlng facllltles at the Mont 
.Joli alrport for commercial transportation such as, 
runways, Jlghting, hangers, radio direction, etc.? 

4. What amount was spent durlng the last five 
years by the Departmcnt of Transport at the 
Rimouski municipal alrport? 

5. What is the distance by air between the towns 
of Rimouski and Mont .Joli? 

FUEL PURCBASES, ATLANTIC PROVINCES 

Mr. Purdy: 
What was the cost ol. fuel purchased by the 

federal government !or use in each of the four 
Atlantic provinces, durlng the fiscal year endJng 
31st March, 1954, under the following headings: 
Nova Scotia coal, New Brunswick coal, other 
CanadJan coal, United States coal, other imported 
coal, fUcl oil? 

FUR IMPORTS FROM RUSSIA 

Mr. Pearkes: 
1. What quantlty ot fur, raw and processed, 

bas .Peen imported into Canada !rom the U.S.S.R. 
since October, 1953? 

2. What ls the total value of such furs? 
3. Of what varleties are the furs th.us imported? 
(Mr. Green.] 

4. What tarlff ls imposed upon these fura? 
5. What CanadJan firms purcbased pelts trom 

Russia? 
6. Have any muskrat skins bcen lmported from 

any European country? Il so, in what quantitles 
and from what countries? 

MOTIONS FOR PAPERS 
TRAIN WRECK, AVOLA, B.C. 

Mr. Hahn: 
For a copy of ail correspondence, letters, tele

grams, and other documents exchanged between 
the Department of Transport, the board of 
railway commissioners and/or others, pertalnlng t.o 
Mr. A. G. Webster, conductor, relative to a train 
wreck on Canadian National Rallways track at 
Avola, British Columbia, 0111 May 28, 1942. 

Mr. Hahn: I had an early understanding 
that this motion would stand for the time 
being. 

Mr. Speaker: Motion stands. 

QUEEN ELIZABETH HOTEL, MONTREAL 

Mr. Diefenbaker: 
For a copy of al! letters and communications 

since the first day of September, 1954, that have 
passed between the Departmcnt of Transport and 
the Canadian National Rallways respectlng the 
lease of the Queen Elizabeth hotel ln the clty of 
Montreal to the Hilton Hotels Corporation. 

Mr. Marier: This motion asks !or the pro
duction of correspondence between the 
Department of Transport and the Canadian 
National Railways respecting the so-called 
lease of the Queen Elizabeth hotel. 

May I say at once that aITangements 
concerning the hotel are not a lease but an 
agreement for the management of the hotel, 
and with deference I submit that as the 
management of the hotel is clearly a matter 
of interna! operation of the railway this 
motion should not be accepted by the bouse. 

As bon. members know, parliament bas 
consistently maintained the view that the 
management of the railway should not be 
required to make public information relating 
to the affairs of the system that their com
petitor is not obligated to produce. 

In the circumstances I would hope the hon. 
member will agree to withdra w his motion. 

Mr. Speaker: The motion is withdrawn? 

Mr. Diefenbaker: No. 
Mr. Speaker: The hon. member says no, 

and naturally he expects me to collect the 
voices. I do not want to o.trer any objection 
to that today, but I want bon. members to 
follow my reasoning and think it over so 
that they will decide themselves perhaps 
what they should do in the future with 
respect to these motions. It is simply this: 
the house is entitled to get only what it is 
allowed to get. Bourinot claims that the 
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house is not entitled to ask for conftdential 
documents, documents of a private nature or 
for any documents which the minister rnay 
decide that it is not in the public interest to 
produce. When a minister rises in his place 
and says, "I cannot produce these", and an 
hon. member says "I would like the opinion 
of the bouse to be decided by a vote", it 
means one of two things; either the member 
who is now asking that 1 collect the voices 
for the purpose of provoking a division does 
not believe the minister when he says that 
the documents asked for are not in the public 
interest to produce, and therefore he is not 
ae<:epting the minister's word, which in an 
cases must be accepted in this bouse. When
ever a member declares a thing to be such 
and such be declares it on bis honour, and 
therefore his word must be accepted. If, on 
the other band, the bouse should vote upon. 
the motion in an affirmative way, it would 
mean that although a ministcr of the crown 
has declared that it is not in the public 
interest to produce certain documents, the 
house would override that and would force 
the production of confidential documents or 
documents which it is not in the public 
interest to produce, and thus the house would 
insist upon having documents which it is not 
entitled to obtain. 

1 would like hon. members to think that 
over because it seems to me that in most 
cases, as far as one can look back in HansaTd 
since confederation, that was the decision 
arrived at. Of course, there was a time when 
these notices of motions for production of 
papers were debatablc and long dcbates took 
place upon them. But ail leaders of parties, 
in or out of power, have always agrced that 
they should not insist upon production of 
papers which are declared not to be in the 
interest of the house to get. See Bourinot, 
fourth edition, pages 249-254; Todd's Parlia
rnentary Government in England, revised by 
Spencer Walpole, volume 2, pages 157-160. 
See also debates, March 17, 1921, pages 
1003-4, volume 40. 

Today, as I say, I will just leave these 
remarks for the considcration of hon. mem
bers, and perhaps later on I shall hear 
comments of bon. members on this reasoning. 
Does the hon. member for Prince Albert wish 
to say something? 

Mr. Diefenbaker: Mr. Speaker, in view of 
the :!act that Your Honour has seen fit to give 
a summary of the past procedure in giving 
an indication that any such appeal at this 
time would indeed be almost in the nature of 
an appeal from your own view, I am not 
gojng to press it at this time. 

Mr. Speaker: I tell the bon. member :!rom 
Prince Albert that I sincerely appreciate the 
attitude that he is taking on this particular 
matter. As I said, 1 do not want to impose 
a ruling today, but I should like bon. mem
bers to think over carefully what I have said 
because I do not see how one can get out of it. 
To me the situation is simply this. You can 
put on the order paper a notice of motion 
for the production of papers. If you were to 
ask for documents that it is not in the public 
interest to produce, the clerk of orders and 
notices would tell the hon. member who 
would like to put such notice of motion on 
the order paper: "You cannot put it on the 
order paper; I cannot accept it". You cannot 
ask for the production of confidential, private 
or persona! documents or those documents 
that it is not in the public interest to produce. 
If you ask for documents and the mlnister 
says it is not in the public interest to pro
duce those documents, if you do not accept 
his word it is tantamount to saying that the 
minister is not telling the truth. If he is 
telling the truth, there is only one thing to do 
and that is to have the motion dropped. For 
today the motion is to be dropped. 

Mr. Fulion: May I make a suggestion, Mr. 
Speaker? I know that 1 am not entitled to 
question Your Honour but I make the sug
gestion that some opportunity be provided 
for further discussion on the point at another 
date this session. I take the liberty of sug
gesting that, as Your Honour has pointed out, 
in the old days these motions were debatable. 
It would then be open to the minister to 
satisfy or to attempt to satisfy the bouse as 
to the justification for bis position that it 
was not in the public interest to produce the 
document. In the same way it would be 
open to the party seeking its production to 
try to satisfy the minister and the bouse that 
it was in the public interest. Your Honour 
has pointed out that that sort ot debate is 
no longer permitted. 1 think it is for that 
reason that the practice of having a vote on 
such motions has arisen; because some mem
bers of the bouse may genuinely and sincerely 
disf!gree w ith the suggestion that the matter 
is against the public interest. Before we 
appear to accept the suggestion that such 
motion should not be the subject of division, 
I would again repeat my suggestion that 
there be further opportunity to discuss the 
matter. 

Mr. Speaker: May 1 suggest that nowadays 
the motions are still debatable, but not when 
introduced in this way. If the bon. member 
looks at standing order 51 be will see this: 
. . . but if on any such motion a debate be 
desired, it shal1 be trans!erred by the clerk to the 
order of notices of motion. 
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COMPETITIVE VALUE OF GAS IN INDUSTRY 

Mr. Diefenbaker: 
For a copy of the report made in 1954 by Dr. 

Hwne and .Mr. Arch Crozier containing the results 
of an investigation made regarding the competitive 
value of gas used in industry. 

Mr. Diefenbaker: With the leave of the 
house may I ask that this motion be with
drawn? 

Mr. Speaker: Is it agreed tbat the motion 
be withdrawn? 

Some hon. Members: Agreed. 

FIELD OFFICERS, P.F.R.A.-P.F.A.A. 

Mr. Diefenbaker: 
For a return showi11g the names of all personnel 

in the P.F.R.A. and P.F.A.A. who are officiais 
or field officei·s, coupled with the salaries and ex
penses paid to each o! thein during the year 19M. 

VETERANS AFFAIRS 

INCREASE IN WAR VETERANS ALLOWANCE AND 
PERMISSIBLE INCOME 

On the order: 
That. ln the opinion of this house, the govern

ment shou!d give consideration to the advisability 
of lncreasing the war veterans allowance and 
permlssive income. 

Mr. MacDougall: Stand. 

Mr. Speaker: I do not tbink I will allow 
the hon. member to let his notice of motion 
stand. I am sorry to appear to be so des
tructive today. Hon. members will notice 
that this motion deals with the war veterans 
allowance and permissive income. On the 
order paper there are two other notices of 
motions on the same subject, one in the 
name of the bon. member for New West
minster (Mr. Hahn) and the other in the 
name of the bon. member for Hastings-Fron
tenac (Mr. White). Hon. members will also 
have noticed that on the order paper, under 
government orders, there is in the name of 
the Minister of Veterans Afl'airs (Mr. La
pointe) a resolution which reads as follows: 

That lt ls expedient to amend the War Veterans 
Allowance Act to increase the allowances and 
the perrnissible income; to further extend the 
benefils of the act . . . 

And so on. If we were to allow debate 
on this motion, it would anticipate a debate 
on a government order whicb has priority 
because the motion which stands in the name 
of the Minister of Veterans Afl'airs is one 
which is the first stage of a money bill. If 
hon. members will look at Campion, An In
troduction to Procedure of House of Com
mons, page 144, under the heading "Rules 
relating to Substantive Motions", paragraph 
(5), they will fi11d this: 

Finally, certain matters by their very nature are 
inadmissible in debate, whether upon motion or 

(Mr. Speaker.] 

otherwise. Such are matters anlicipating an order 
of the day, and matters wbJCh have already been 
declded during the current session. 

Then if the hon. member will look at page 
152, under the heading "Anticipation in De
bate", he will see this: 

In applying the anticipation rule preference is 
g!ven to the discussion which leads to the most 
effective result. and this has esta blished a de
scendlng scale of values for discussions-bills, 
motions, amendments, etc. Thus a bill or other 
order of the day must not be antlcipated by . . . 
discussion of a motion. amendment, or subject 
raised on another motion, such as that for the 
adjournment of the house. 

By virtue of this rule the notices of motions 
standing in the names of the three hon. 
gentlemen I have mentioned must be dropped 
from the order paper because they are not 
admissible in debate. 

This notice of motion No. 7 is dropped. 

HUMAN RIGHTS 

DECLARATION TO ENSURE FUNDAMENTAL FREE

DOMS-REFERENCE TO SUPREME COURT AS TO 
JURISDICTION 

Mr. J. G. Diefenbaker (Prince Albert) 
moved: 

That, in the opinion of this house, immediate 
conslderation should be given to the advisabllity 
of lntroducing a bill or declaration o! rights to 
assure amongst other rights: 

1. Freedom of religion, freedom of speech, free
dom of the press and radio; 

2. That Habeas Corpus shall not be abrogated or 
suspended except by parliaroent; 

3. That no one shall be deprived of liberty or 
property wUhout due process of law, and ln no 
case by order in council; 

4. That no tribunal or commission sball have the 
power to compel the giving of evidence by any 
one who is denied counscl or other conslitutlonal 
safeguards. 

And that as a preliminary step the government 
should consider the advlsabtllty of submittini;? for 
the opinion of the supreme court of Canada the 
question as to the degree to which fundamental 
freedoms of religion, speech and o.f the press and 
the preservatlon of the constilutlonal rights of 
the indivldual are matters of federal or provincial 
jurisdiction. 

Mr. Speaker: Of course, with respect to 
this motion which has to do with human 
1·ights, hon. members will also have noticed 
that there are on the order paper two other 
motions on the same subject, one in the 
name of the bon. member for Rosetown
Biggar (Mr. Coldwell) and the other one 
in the name of the hon. member for Spadina 
(Mr. Croll). I want to tell these hon. gentle
men that there will be only one debate on 
human rights and since this motion is now 
being taken up, we will be dealing with 
this one. 

Mr. Coldwell: If there is to be only one 
debate on human rights, Mr. Speaker, may 
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I have the privilege, with the unanimous 
consent of the house, of withdrawing my 
motion? 

Mr. Speaker: Is that agreed? 

Sorne bon. Members: Agreed. 

Mr. Croll: In the light of your suggestion, 
Mr. Speaker, I also wish to withdraw my 
motion. 

Mr. Speaker: Is tbat agreed? 

Sorne bon. Members: Agreed. 

Mr. Diefenbaker: Mr. Speaker, a motion 
similar to the one now before the house has 
been up for consideration on other occasions 
and represents in epitome many of the same 
characteristics as the resolutions introduced 
by the hon. member for Spadina (Mr. Crom 
and the hon. member for Rosetown-Biggar 
<Mr. ColdwelD. On this occasion I intend 
immediately to place before the bouse a draft 
bill of rights---one that was drafted in the 
other place by a committee headed by the dis
tinguished Senator Roebuck, and whose mem
bership consisted entirely of Liberal members 
in the Senate-with the necessary changes 
made therein to meet certain terms contained 
in the resolution which I have introduced. I 
hope tbat on this occasion an opportunity 
will be given to have a vote, for it is strange 
that on the other occasions when this matter 
bas been before the bouse there has invari
ably been a motion to adjourn the debate 
before any opportunity was given for the 
bouse to vote on the resolution. On the 24th 
of March, 1952, the present Minister of 
Finance <Mr. Harris) moved, at the conclu
sion of one or two speeches on the subject, 
that the debate on the resolution be ad
journed, a vote was taken, and adjournment 
was upheld by 86 to 28. On December 7, 1953, 
when the house was considering a resolution 
by the hon. member for Winnipeg North (Mr. 
Stewart) which bad to do with the interna
tional declaration of human freedoms, again 
it was the present Minister of Finance who, 
after an amendment was placed before the 
bouse by the hon. member for Rosetown
Biggar <Mr. Coldwem, moved that the dis
cussion be adjourned, and it was adjourned. 

I hope that a similar course will not be 
followed which simply bas the efl'ect of kill
ing discussion and a vote, for the resolution 
then goes to the foot of the list and there is 
no possibility during the session of it coming 
up for further hearing. I am going to place 
before the bouse in summary a draft Cana
dian bill of rights or declaration of freedoms, 
which is as follows: 

Article 1 
Everyone has the right to life, liberty and the 

security of person. 

Article 2 
No one shall be subjected to torture or to cruel, 

inhuman or degradlng treatment or punishment. 

Article 3 
Everyone has the right to recognition throughout 

Canada as a person before the law. 

Article 4 
All are equal before the law and are entitled 

without any discrimination to equal protection of 
the law. 

Article 5 
Everyone has the rlght to an effective .remedy by 

the competent national tribunals for acts violating 
the fundamental rights granted him by the con
stitution or by law. 

Article 6 
(1) No person shall be subjected to arbitrary 

arrest, detention or exile. 
(2) Any person who ls arrested or detained 

shalJ be promptly informed of the reasons for the 
arrest or detention and be entitled to a fair 
hearing witllin a i:easonable time or to release. 

(3) No one shall be denied the right to reason
able bail without just cause. 

(4)No tribunal, royal commission, board or state 
officia! shall have the rlght to compel anyone to 
give evidence who ls denied counsel or other 
comtitutional safeguards. 

Article 7 
Every person who !s deprived of his liberty bY 

arrest or detentlon shall have an effective remedy 
in the nature of habeas corpus by which the law
fulness of his detention shall be decided speedily 
by a court and his release ordered if the detention 
is not lawful. Habeas corpus shall not be abridged. 
suspended or abrogated except by parliament. 

Article 8 
Everyone is ent.itled in full equality to a fair 

and public hearing by an independent and im
partial tribunal, in the determination of bis rights 
and obligations and of any crimlnal charge against 
him. 

Article 9 
Every person ls ent!Ued to an the rights and 

freedoms herein set worth without distinction of 
any kind such as race, colour, sex, language, 
religion, political or other opinion, national or 
social orig!n. property, birth or other status. 

Article 10 
Any person whose rights or freedoms as herein 

set forth have been violated may apply for relief 
on notice of motion to the supreme or superior 
court of the province in whtch the violation 
occurred. 

Fina1ly-
Mr. Garson: Might I ask my bon. friend 

a question? These are the material-

Mr. Diefenbaker: I have one more. 

Article 11 
The above articles shall not be deerned to abridge 

or exclude any rights or freedoms to which any 
person is otherwise entitled. 

Mr. Garson: I should like to ask my hon. 
friend if these are not the articles approved 
by the Senate committee which my bon. 
friend used in the last speech be made upon 
the subject in the last parliament. They are 
the same articles? 
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Mr. Diefenbaker: They are identical with 
the provisions which r iplaced be!ore the 
bouse in 1952 and, I would say to my hon. 
friend, rcpresent the result of the lengthy 
consideration by the committee headed by 
Senator Roebuck in the other place, subject 
to one or two amendments that I have added 
thereto in order to cover the situation as 
I see it. 

Somc contend that there is no reason for 
a discussion of fundamental freedoms in this 
bouse. Let me point out that Sir Wilfrid 
Laurier on the 19th o! March, 1918, said this: 

Etern11J vlgllance ls the prlce of liberty, and the 
~nlversal testlmon,y of hlstory ts that unless there 
is eternal vigilance on the part of a strong and 
resolute opposition, encroachmcnts upon freedom 
and ~buses ln office will creep ln, just as surely 
and Just as ccrta!nly as weeds and tares wlll 
!nvadc and choke the crops ot the husbandman if 
hc !s not constantly on the watch. . . . Nothing 
ls more certain than that one illegallty wlll Iead 
to another; that. as n loglcal consequcnce, wrong 
wtll be followed by wrong. 

~o indicate the value of the discussions 
wh1ch have taken place from time to time 
during the last eight or nine years I point 
out that since 1952, when these matters were 
last discussed in this house, changes have 
been brought about in large measure due 
to the creation of public opinion respecting 
matters about which criticism was made at 
that timE>. One or the statutes introduced by 
ti?e ~~iste.r oc Labour CMr. Gregg) whereby 
discnmmatlon on federal contracts is made 
punishable, was a matter that had been dis
cussed on several occasions in the bouse. 
Second, the fiction that the king can do no 
wrong, which throughout the years denied 
the subject, except in qualified circumstances 
the right ot action against the crown, ~ 
consequence of public opinion created through 
previous debates and through publicity, has 
been abolished within the last tcw years. 

Another mattcr that was complained about 
in 1952 was that thcrc was no right o.f appeal 
to the courts against the arbitrary denial of 
appeal against orders made by judges for 
contempt of court. Objection to the absence 
of the right of appeal was raised on more 
than one occasion when the subject of human 
fr~e~oms was be!ore the bouse, and public 
opm1on was created. Newspapers had their 
own experiences when they found that there 
was no right of appeal, and ultimately the 
bouse passed an amcndment which a}lowed 
the right of appeal. Finally, one other matter 
to which strong objection was taken because 
of its challenge to human freedoms and 
fundamental rights was the emergency powers 
act which a year ago now was allowed to 
lapse. 
. People say to me, what interest is there 
m the country in this subject? More than 

[Mr. Garson.J 

800,000 Canadfans have signed petitions on 
two occasions asking that Canada have the 
same protection for its rights and fundamen
tal freedoms that 30 other countries with 
a federal system have, including India. The 
Canadian Daily Newspapers Association, a 
body with a membership of 86 of the 89 
English and French language daily news
papers in Canada, representing 99·4 percent 
of the circulation of ail Canadian dailies, an 
organization that ha.s no political connection, 
bas taken a formal position in !avour of 
a Canadian bill of rights. They pointed out 
the fact that whilc Canadians consider funda
mental freedoms as part of their heritage, 
fundamental freedoms can be interfered with 
in the absence of a bill of rights. I quote 
!rom the brief of the Canadian Daily News
papers Association: 
. . . the dall:v newspapers of Canada urge that 
conslderation be given to a const1tutlonal guarantce 
of fundamenta1 human r!ghts. lt ls because theY 
are convinced these rlghts are lnsecurc. They 
know that thrcats have bcen made to !reedom of 
speech. freedom of the press and other freedoms 
ln the pa<t. Thev fcel sure that thrcats wlll be 
made in the future. 

Then, again, from the same brief: 
The Canadien Dally Newspapcrs AssoclaUon sub

mlts that . . . constitutlonal safeguards . . . not 
onl:v prove lhat Creedom of speech and freedom 
of the pres~ Jack adequate safeicuards ln Canada, 
but place the representatlves of thls country ln a 
weak position. open to destructive attack, ln 
imolementing the obligations ot this country as a 
member of the Unltcd Nations ln respect to buman 
rlgbts and fundamental frccdoms. 

The board of dlrectors ot the Canadan Dally 
Newspapers Association, at a spcclal iceneral meet
ing in October. 1945 and ln October, 1947. unan
imously resolved tbat a statutory guaranlcc of 
essentlal freedoms mlght be covered ln the tollow
ing terms. 

The amendments suggested by the daily 
newspapers association are as follows: 

No act of the parliament of Canadn nor ot the 
legislature of any province shall abrldgc the 
freedom of speech, ol the press or of asscmbly 
or of worship or the right to pelltlon the porlia
ment of Canada or the legislature o1 any province 
for the redress. of grlevances. 

I believe that an amendment ln that form 
might invade the powers of provincial legis
latures under the British North America Act. 
Therefore I would not approve of such a 
course being followed until, as I intend to 
suggest later on, a submission is made to the 
Supreme Court of Canada. 

In this brief of the Canadian Daily News
papers Association the follo1ving appeared: 

In Canada we have been coastlng lnsecurely 
upan British precedents and sometlmes vlolating 
tbcm, and in the llght of Canada's mcmbershlp in 
the United Nations and lts responslblllty as a 
member, the Canadlan Daily Newspapers Associ
ation urges that the parllamcntary comrnlttee on 
buman right& and fundamental freedoms gtve 
favourable conslderation to a consUtullona! amend
ment irua.ranteein,sr thcse tundamental freedoms. 
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I point out, sir, that that brief was advanced 
by the newspaper association before the 
recent case of Blair Fraser in which the free
dom of the press cornes into issue. 1 shall 
not refer to the action in general as it is 
before the courts. Mr. Fraser was called to 
give evidence on an examination for discovery 
in an action commenced against him and 
Maclean's magazine for llbel. He was asked 
who furnished him with the information upon 
which he based the allegations be made in 
an article in Maclean's magazine. He refused 
to give answers as to the identity of the 
individuals from whom he had secured the 
information. An application was made to 
a supreme court judge in British Columbia, 
in which province the action was commenced, 
to compel him to answer thcse questions. 

The judge before whom the motion came 
directed him to answer these questions, and 
an appeal was taken to the court of appeal 
of British Columbia. The appeal was dis
missed, one judge disscnting. A subsequent 
appeal was made to the Supreme Court o.C 
Canada but the supreme court refused leave 
to appeal, following generally the principle 
of that court in refusing to hear appeals 
dealing with questions of procedure in the 
courts. 

The interesting situation in connection with 
the order made in the Blair Fraser case was 
this. Unless the law is changed, the result 
must be a drying up of the sources of in
formation upon which the press in Canada 
must depend. In Great Britain the course 
followed by the courts on examination for dis
covery is very much different from the course 
followed as a result of continuing precedent 
in this country. Mr. Justice Freedman of. 
the court of queen's bench in Manitoba, a 
great advocate of freedom be!ore going to 
the bencb, in an article in the Canadian Bar 
Review states: 

There is in England a rulc ot practlce whlch ts 
applied in the dlscretlon of the court for the 
benefit ot newspapers sued for l!bel, under which 
the defendant. except in speclal clrcumstances not 
very clearly deflned, ls not obllgcd to d.lsclosc the 
source of his information. 

Tben bis lordship iwent on to say this: 
It is of interest to note. howcver, that reccntly 

a Canadian judge reiused to apply thls Engllsh 
rule of practice to the dltferent system of discovery 
prevalling here . . . 

In this case the doctrine of the sanctity 
of the freedom of the press is undermined 
to a degree which has not been experienced 
in recent years in our country. 

The situation in the United States is dealt 
with in Chaffee's book, Government and 
Mass Communications, in which he says: 

The trend of the best le,sral judgment ts away 
from an occupational privlleges. even that of 
attorney and client. whJch ls much the oldest. 

As you know, sir, the only relationship 
that is entirely confidential is that between 
the lawyer and his client. He says: 

The reporter's clalm to silence ls less persuasive 
than that of the doctor, and the physlclan and 
patient privilege. . . . It would be absurd to 
sa1eguard the press confidences and leave the 
secrets o1 the confessional without Jeical protection. 

The author states that in the United States, 
however, what happens when a press man 
is asked to reveal the identity of those !rom 
whom be received the information is that he 
relies on the fifth amendment, contending 
that, his answers would implicate him and 
that is the end so far as further questioning 
is concerned. 

How serious this precedent is may be 
gained from the fact that the newspaper 
trade publication, Editor and PubZisher, in 
an editorial, describes what happened in the 
Blair Fraser case as an "unbelievably dan
gerous precedent". It says rthis: 

This means that newspaper men cannot publlsh 
information received from confldentlal sources 
wlthout fear of llbel action they cannot detend 
if they are determined to protect thelr intormants. 

I believe, sir, that there is another example 
of the abridgement of fundamental freedom, 
the jurisdiction over which I am not at the 
moment discussing which, if allowed to 
remain uncbanged, constitutes a dangerous 
encroacbment upon the rights of the press to 
secure information. I believe that it is a 
question that deserves to be considered 
seriously, and that we in our country migbt 
well give attention to following the British 
precedent, whereby the sanctity and the 
independence of the press is maintained, 
except within very narrow limits. British 
experiences through the years have shown 
the necessity for the preservation of the inde
pendence of the press. 

Is there indeed a substantial body of 
opinion within the country that believes in 
the necessity of consideration being given to 
a bill of rights, to one advocated not only by 
myself but also by the bon. member for 
R.osetown-Biggar (Mr. Coldwell) and the bon. 
member for Spadina <Mr. Crom? I am not 
going into detail in that connection, except 
to say that the comprehensiveness of the 
appeal for action, enunciated again in the 
Blair Fraser case to which I have just re
ferred, is indicated by the support given by 
the !ollowing church organizations who bave 
joined together in a demand for a bill of 
rights. These are the Church of England in 
Canada, the Baptist Federation o! Canada, the 
Churches of Christ, the Evangelical United 
Brethren, the Presbyterian Church, the 
Refonned Episcopal Church, the Uk.rainian 
Orthodox Church, the United Church of 
Canada, the Salvation Army, the Society of 
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Friends, the affiliated members of the Cana
dian Council of Churches, the national council 
of the Y.M.C.A., the national council of the 
Y.W.C.A. and the Student Christian Move
ment of Canada. 

On June 6, 1950, they set forth their views 
in their joint brief at ,page 341 of the pro
ceedings o! the Senate committee on human 
rights and fundamental freedoms: 

We are prepared to support every honest en
deavour to secure a Canadlan bill of rlgbts whlch 
wlll adequately safeguard the persona!, social, 
economlc and political rights of every citizen. 
We seek a!ter and pray for a soclety ln whlch 
freedom 1s the freedom of men who acknowledge 
responslblllty to justice and public order, and 
where those who hold politlcaJ authority or 
economic power are responsible for lts exerclse to 
Cod and to the people whosc wcllarc is affccted 
by tt. We do not feel that it ls the duty of our 
councll to propose the practical measures wh1ch 
might or shouJd be taken to cstabllsh a bHl of 
rlghts. Nor do we suggest that the wordlng of thls 
brie! ls the final language whtch should be used 
to dcscrlbe these human rights and fundamental 
ireedoms ln a Iegal document. We are convlnced, 
however, that lt is our duty and responslblllty to 
declare that man, because of hls worth ln the 
slght of Cod, has rights whlch should be re
spectcd by all and safeguarded by law. 

The Church of England in Canada pre
sented its brief on May 9, 1950, and at page 
247 of the proceedings of the committee 
it stated its belief that government in 
recent years bas of necessity intruded into 
persona! and family affairs in a way not 
visualized even a generation ago. It concluded 
that certain rights and freedoms bcforc the 
law which may thereby be jeopardizcd will 
be more certainly recognized and rcspected 
if set forth in a statute or undcr the constitu
tion. 

I am not going to read the entire list 
of those who supported a bill of rights wbose 
brief was presented by the late Bernard K. 
Sandwell. It is to be found at page 209 of 
the proceedings of the Senate committec on 
May 3, 1950. Here are the names of a few 
of those who asked for a bill of rights for 
Canada: Such clergymen as the Rev. W. A. 
Cameron oI Toronto; Dr. John Cobum, Rabbi 
Feinbcrg, Canon Judd, Dr. Charles Russell. 
Among cditors are included Oakley Dalgleish 
of the Gtobe and Mait, Grant Dexter of the 
Winnipeg Free Press, George Ferguson of the 
Montreal Star, Mrs. John Bird of Ottawa. 

Educators are represented by Dr. Sidney 
Smith of the University of Toronto, Dr. 
Norman McKenzie of the University of 
British Columbia, Dr. A. W. Trueman, now 
head of the national film board; Dr. E. J. 
Pratt, Professor Lower, Professor Scott, Dr. 
Malcolm Wallace and others; jurists by 
Samuel Freedman and L. Y. Cairns, in 
Alberta; businessmen by Joseph Harris of 
Winnipeg, F. G. Winspear of Edmonton and 

[Mr. Diefenbaker.] 

A. E. Grauer ot Vancouver and others; 
labour leaders--several of them-including 
C. H. Millard; professional men by Sir 
Ernest MacMillan, Roger Ouimet, C. C. 
Papineau-Couture, Q.C., Dr. Penfield, Paul La
Fontaine, Hugh MacLennan and others; and 
various membcrs of parliament, including 
the hon. member for Vancouver South (Mr. 
Philpott). 

I mention their narnes to indicate that 
there is a widespread demand in Canada for 
action in this regard. Tbere are some who 
say that free peoples value freedom Jess 
than was done 50 years ago, and that the 
movement is toward rcstricting and curtail
ing free speech of those who are unorthodox. 
There arc somc who would make the human 
mind a replica of the Soviet parliarnent in 
which not a single negative idea is per
mitted. Therc are those who would dcny 
trial and error, and free discussion. Therc 
are thosc who would deny the right to try 
ideas before the bar of public opinion. 

I point out, in answer to those who might 
view freedom of speech as something 
dangerous to security and survival, that Cree 
speech is not licence. It denies censorship 
in advance. But anyone who speaks becomes 
subject to punishment when bis words strike 
at the security or the state, or the rights of 
others. 

Free speech is and always will be the 
essence of dcmocracy. Free speech is simply 
free enterprisc of the mind, which allows for 
the development of the full capacities of the 
individual, and with the state punishing 
wrongdoing when the use of free speech 
endangers the state or the equal rights of 
others. 

The cold war and two world wars have 
taken a heavy toll of freedom. That is not 
alone a peculiarity of our country. In Great 
Britain one of the great Liberals, Lord Read
ing, bas pressed for a bill of rights in that 
country, to meet the invasion and infringe
ments of today. Lord Sankey and his dis
tinguished committee dealt with this question 
at length and came to this conclusion: 

Under the stress of the new conditions, lnsecurlty. 
abuses and tyrannies lncrease; and liberty. parUcu
larly liberty of thought and speech, decays. Phase 
by phase lll-adapted i:ioverrunents and controls 
are restrictlng that !ree play of the lndlvldual 
mind whlch ls the preservaUve of human efficJency 
and happiness. 

In yesterday's New York Times I read an 
article by that great tribune of liberty, Mr. 
Justice Learned Hand, who is recognized not 
only in the United States but throughout the 
world. He said this, in referring to the non-
conformist: · 

It has generally proved Impossible to smother 
hlm and when lt has. the society that succeeded 
has declined. 
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I have one quotation to make in support 
of the view I express. It is from a book 
which enjoys a market that no other book on 
buman freedom has achieved in the last 25 
years. I refer to Freedom, Loyalty, Dissent 
by H. S. Commager, who says: 

we do not protect freedom to indulge error. We 
protect f reedom ln order to discover truth. We do 
not maintaln freedom in order to permit eccen
trlcity to flourlsh: we maintain treed?n:' in order 
that soclety may profit !rom crlticism, even 
eccentrlc crltlclsm. We do not encourage dissent 
for sentimental reasons: we encourage dissent be
cause we cannot live w!thout it. 

There he is referring to the democracies. 
ours !s :i system of freedom-freedom of lnqulry, 

of investigation. of crlticlsm and of creat!on. 
Having said that, I corne now to Canada 

and refer in particular to a book written by 
a Canadian political scientist, Professor 
Dawson. In bis The Government of Canada 
he has set forth his views as to whethcr there 
is a need for a bill of rights. Refcrring to 
the traditional attitude taken in Great Bri
tain, he states, at page 86: 

Tbere ls a need of a bill of r lghts. There is a 
growlng conviction ln Canada that this ls not suffl
cient and that certain fundamental llbert!es and 
privileges should be slngled out for SPeclal men
tion in the wrttten constitution, so that they w!U 
not be at the mercy of any intolerant group ln 
a Iegislaturc or a cabinet whlch may for a tlme 
happen to command a majority. That thls is no 
imag!nary problem ls clcarly illustrated by a num
ber of Infractions or threatened infractions of 
these rlghts whlch have occurred in vecy reoent 
years. 

After sctting out what they were, he says 
this: 

None of these. moreover. occurred during the war, 
when certain of these rights might concelvably 
have had to be temporarily relinquished, althoURh 
those conductlng the spy cases p!eaded as a justi
fication an overrlding concern for public s:ifety. 

Mr. P ouliot: Would the bon. member be 
kind enough to tell us what are the encroach
ments upon fundamcntal freedoms tbat be 
complains of in Canada? 

Mr. Diefenbaker: I am glad that my hon. 
friend bas mentioned that. I will give him 
the federal instances, particularly brought 
to the attention of the Roebuck committee 
by Mr. B. K. Sandwell. An order in council 
was passed, which the privy council said was 
perfectly legal, which if it had been eoforced 
would have exiled without charge or trial 
about 10,000 Canadian citizens because of 
their race. 

An order in council in the Eldorado case 
was passed which provided that the admin
istrator of Eldorado might examine any per
son and that person was denied the right to 
have counsel or to exercise bis constitutional 
right of non-incrimination unless protection 

was granted. Additional provision was made 
in the order in council that, however illegal 
or unlawful the administrator's acts might be, 
there was no right o! action against him for 
his wrongdoing. 

Another mentioned in the brie! is the fed
eral law which for a long time refused to 
allow a married man who was a citizen of 
Canada to bring his wife and children here 
because of their race. 

An order in council was passed in 1947 
whereby the freedom of movement of people 
of a certain race was restricted so they were 
not permitted to go to one province witbout 
a permit. 

The right of habeas corpus has been denied 
by order in {!OUncil in Canada, something 
that bas never been done in that way in 
Great Britain at any Ume. When habeas 
corpus becomes the plaything of the governor 
in council, then indeed is human freedom 
in danger. 

Several statutes passed by parliament have 
been amended by order in council without 
there being any provision in the statute for 
amendment. One of the recent ones was 
in connection with the Annuities Act where 
the interest was increased to a degree not 
provided by the law. 

The next I might mention is the foreign 
exchange control act, now _no longer lav;. 
Provision was made that if any person s 
rights were interfered wi:h .W:fairly, _un
justly, and illegally, that mdiv1dual rrught 
assert bis rights in court and secure an 
order of the court against the ·wrongdo~r. 
Until the statute was passed the order m 
council denied anyone the right, how~ver 
illegal an order of the administrator rrught 
be of appeal to the courts. When the order 
in' council was translated into statutory form 
by parliament provision was made for a 
right of action, but no matter how much 
a person may have lost in consequence of 
the iUegality be was restricted . to nominal 
damages of $1 with no costs bemg allowed. 
There was opportunity for recourse to the 
courts but refusing to the person wronged 
the d~mages to which he was entitled. 

There are several orders in council denying 
the right of appeal to the courts. In the 
department of immigration there are regu
lations tbat are contrary to law and which 
are unreviewable in court. 

Then there is the regulation witn respect 
to security as applied to the civil service 
to which the hon. member for Kamloops 
(Mr. Fulton) directed the attention of the 
bouse at the last session of parliament. 
McCarthyism is dead; at least we bope so. 
The monstrous burlesque in the United 
States whereby under the merciless glare 
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of publicity and TV persecution achieved 
its legislative nadir does not exist here, but 
as far as the civil service are concerned 
those who are suspect o! being dangerous to 
the state by reason of the opinions that they 
hold have not the rights that exist in Great 
Britain, namely, the right to be placed 
before their accusers or at least to see the 
evidence upon which the suggestion as to 
their disloyalty is based. 

The age-old excuse of those who remove 
human freedoms has always been the security 
of the state. I am not going to mention the 
provincial ones because we are dealing 
exclusively with the federal authority. 

I corne to another example. Under former 
tariff item 1201 provision is made whereby 
newspapers, magazines and books may be 
denied admittance to Canada by an officer of 
the Departmcnt of National Revenue. One 
of the outstanding speeches ever made in 
opposition to such a course was made in the 
other place by Hon. Rupert Davies on Decem
ber 5, 1949, in which hc set out the dangers 
of an individual acting so as to exclude these 
things from Canada with the decision not 
challengeable in the courts. 

There are other examples, but the few I 
have given will indicate something of the 
trend. There is another manner in whicb 
the !reedom of speech and of radio is chal
lenged, and that is in connection with the 
Canadian Broadcasting Corporation, which is 
in the position of being not only a competitor 
but also a judge. It may be said that the 
power that is possessed by the C.B.C. is not 
used against private stations; but, sir, the 
experience of history has been that the pos
session of absolute power has great per
suasiveness even when it is unused. 

How can that be changed? By the simple 
expedient that we have endeavoured to have 
parliament accept over the years, namely the 
setting up of a regulatory power in the nature 
of the board of transport commissioners. 
I hope that at this session the government 
will sce fit to bring that about; for, 
Mr. Speaker, you will have noticed that the 
Young Liberal Association of Canada has 
now corne out in favour of that which we 
have been advocating throughout the years. 

Mr. Deputy Speaker: Ordcr. I am ex
tremely sorry to interrupt the hon. member, 
but I am obliged to advise him that his time 
bas expired. 

Sorne hon. Members: Continue. 

Mr. Diefenbaker: I thank hon. members 
very much. I come now to the question as to 
what should be done. It is often argued
the Minister of Justice <Mr. Garson) has made 

[Mr. Diefenbaker.] 

one or two speeches on the subject-that the 
passing of a bill of rights would not accom
plish that which I have in mind. The 
Minister of Justice has said that the passing 
of a bill of rights would display a distrust 
of parliament; tbat the inclusion in our con
stitution or in a statute of our fundamental 
freedoms would derogate from parliament. 
We already have a bill of rights, in the 
British North America Act. As far as the 
Canadian constitution is concerned, it consists 
not only of that act but also of 129 statutes 
which we have inberited !rom Britain, full 
reference to which interested parties may find 
in Maurice Ollivier's work Problems of Cana
dian Sovereignty. 

We already have in the British North 
America Act protection for minorities, a bill 
of Tights in which fundamental rights are 
guaranteed. Section 133 provides for the two 
official languages; section 93 provides for 
the school rights of this country, and section 
20 for the annual session of parliament. 
Another section provides for the right to a 
general election every flve years except when 
parliament by two-thirds majority determines 
otherwise. 

These indeed are fundamental. They are 
rights guaranteed under the constitution, and 
they are an answer to those who say that we 
do not require other fundamental freedoms 
incorporated into our constitution. There is of 
course a provision that states that the statutes 
of Canada and of Quebec are to be printed 
both in English and in French. There is also 
the language provision in the legislature of 
Quebec, in the House of Commons and in the 
federal courts. Ali of these things are indeed 
of the essence of fundamental freedoms and 
individual rights. 

On May 19, 1952, the Ottawa Citizen dealt 
with a speech made by the Minister of 
Justice to the University of Manitoba alumni 
in Ottawa. In that speech the hon. gentle
man said: 

The essence of a bill of rlghts ls n dlstrust o.f 
parliament. This rebuke is hardly fair. In thesc 
days when governments and bureaucractes have 
increasing responstblllties, the indlvldual needs 
more than ever to know bis rlghts and be able to 
defend them. Moreover all the numerous olfcnces 
against civil liberty in recent years have mostly 
involved provincial legislation and matters of civil 
law. Though Canada is a lederal state, surely 
Canadian citizenship conters common rlghts that 
can be explicitly declared. 

I corne now to the question of what can 
be done. Are civil liberties a matter of 
federal or provincial jurisdiction? I have 
but to ask the question of a lawyer to have 
the answer as to the tremendous difficulties 
inherent in arriving at a decision on the basis 
of the judgments that bave been given. 
Professor Dawson says, in answer to those 
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who say that the British system does not 
contemplate statutory or constitutional con
trol of parliament: 

The dominion parllament has not at all times 
proved to be sufflclently zealous ln upholdlng the 
rights and llbertles of the lndividual. The people 
of Great Britain have acqulred a veneratlon for 
statutory and common law rlghts whlch ls derlved 
trom many centuries of constant endeavour and 
stubborn resistance to abuses and whlch has made 
them extremely jealous of any threatened encroach
ments; but the tradition ls not nearly so strong 
or so deep rooted and hence affords an inadequate 
sa!eguard against attack. While lt ls true that 
deficiencies in what has been called the constitu
tional conscience cannot be overcome by mere 
legal or constltutlonal enactment the latter can 
supply a certain valuable definltlve support. 

I mentioned the judgments of the courts. 
The first major judgment to which reference 
has been made on many occasions-

Mr. Carson: Will my bon. ifriend give me 
the citation tor the last quotation he used. 

Mr. Diefenbaker : I have not the page num
ber . It is from Dawson. I will let my hon. 
friend have the page number; I have it in 
another document. The first leading case on 
the subject of jurisdiction is the Alberta 
press case. It is called the accurate news and 
information act. This is a judgment, of the 
Supreme Court of Canada and can be found 
in the 1938 Supreme Court Reports. I am 
reading !rom page 142. It was a bill placed 
on the statute books of Alberta by the Social 
Credit government, which was called the 
press bill. The recital said: 

It is expedlent and in the public interest that 
the newspapers publlshed ln the province should 
furnish to the people of the province statements 
made by the authorlty of the govemment of the 
province as to the true and exact object& of the 
policy of the government and as to the hlndrances 
to or difficulties in acWeving such obJects to the 
end that the people may be lnformed wlth respect 
thereto. 

It provided that any man who published 
a newspaper in the province would be re
quired from time to time by the chairman of 
the Social Credit board to publish in the 
newspaper a ny statement furnished by the 
chairman and any releasc that might be given 
out, and set out that publication had in fact 
been made by the consent of the chairman. 

That obviously was quite a drastic step in 
interfering with freedom of the press; :for if 
newspapers were to publish only that which 
the chairman of a board of the government 
in power desired them to publish, to say the 
least freedom of the press would have ceased. 

Mr. Blackmore: I wonder if the bon. 
gentleman is aware of the tact that he has 
just misrepresented the position taken by the 
government in Alberta? 

Mr. Deputy Speaker: Ortler. 
22-1955-2 

Mr. Blackmore: The hon. member bas just 
misrepresented the position taken by the 
government in Alberta. 

Mr. Deputy Speaker: Order. 
Mr. Diefenbaker: Mr. Speaker, I intend to 

read from the judgment of Mr. Justice Can
non, whose son, incidentally, is a dis
tinguished member of this house. My bon. 
friend certainly would not suggest that the 
judge would misstate the situation. I did not 
expect to get into a controversy over this 
matter or I would not have brought it up; 
but now th1it I have brought it up, I sball 
read what the judge said: 
It seems obVious that thls ldnd of credit-

That was "Alberta credit." 
-cannot succeed unless everyone should be in
duced to believe in lt and help it along. The word 
"crcdlt" cornes from the Latin: credere, to belleve. 
It ls, therefore, essentlal to control the sources of 
Information of the people of Alberta, ln ordcr to 
keep them immune from any vacillation ln thelr 
absolute faith in the plan of the government. 

This is the judgment I am reading from. 
To continue: 

The Social Credit doctrine must become, :for the 
people of Alberta, a sort of religjous dogma of 
which a free and uncontrolled discussion is not 
permissible. The bill a1ms to control any state
ment relating to any policy or actlvlty ol the gov
ernment of the province and de<:lares thls object 
to be a matter of public interest. The bill does 
not reRUlate the relations of the newsi>apers' 
owners with prtvate indivldual members o.f the 
public, but deals excluslvely with expression of 
opinion by the newspapers concernlng government 
p0licles and activities. The pith and substance of 
the bill is to regulate the press of Alberta trom 
the vlewpoint of public pollcy by preventlng 
the public from being mlsled or deeelved as to 
any policy or actlvity of the Social Credit gov
ernment and by reducing any opposition to silence 
or bring upon it ridicule and pubUc contempt. 

I agree with the submisslon of the Attorney 
General for canada that this but deals with the 
regulatlon of the press of Alberta .. 

And so on. That was the first case. Two 
of the judges, namely the former Chief J us
tice of Canada, Sir Lyman Duff, and Mr. 
Justice Cannon, decided that as our con
stitution carried with it the fact that wc built 
upon British parliamentary procedure, such 
an interference constituted reduction of the 
freedom of the press, whereas the public in
terest would not permit any provincial gov
ernment to infringe upon it. However, 
throughout the years cases have corne up--

Mr. Blackmore: Mr. Speaker, I know the 
bon. gentleman does not want to be respon
sible for misrepresenting, and that he has no 
desire to do so. I do not wish to cast any 
refiection oo the honourable judge who made 
that statement, but I will point out that, if 
be will read exactly what that press act said, 
the bon. member will find that there is much 
misrepresentation not only in the quotation 
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which be read but in his own remarks. There 
was no desire on the part of those who passed 
that bill to inter.fere with the press in any 
way but to see to it-

Some b o n. M embers: Oh, oh. 
Mr. Blackmore: I was right thcre. I know. 

I have seen the acts. 
Mr. Diefenbaker: Mr. Speaker-
Mr. Blackmor e: Just a minute. If the bon. 

member will permit me to do so I should 
just like to say tbat the whole object was 
to see to it that the officiais-

Mr. Deputy Speaker: Order. The bon. 
member will realize that he must not inter
rupt the hon. member who bas the floor 
without his consent. 

Mr. Blackmor e : On a question of privilege, 
Mr. Speaker, may I say this. I know the hon. 
member simply does not want to misrep
resent-

Mr. D ep u ty Speak e r: I have listened care
fully to the hon. membcr und I really do not 
think be bas raised a propcr question of 
privilege. 

Mr. D iefe nbaker: I am not going to enter 
into a controversy with my bon. friend. 

Mr. B lackmore: You had better not. 

Two of the six ;ludges (.Justices Cartwright and 
Fauteux) took the POsition that such !reedom (and 
more particularly freedom of the press) does not 
belong exctusively cither to the Domlnion or to 
the provinces. 

This extraordlnary division of oplnlon creates a 
result which ls as curious as lt Is unsatls!actory. A 
majority of the court holds that the provinces 
have somc legislative competence ln the matter 
of treedom of rellgious expression. Two-thirds of 
the court hold that the provinces do not. al least ln 
some circumstances. have such leitlslatlve compe
tence. Only one- third of the court denles federal 
legislative competence on rellRlous !reedom. Yet 
Jess than a ma:lority affirmed federal lcgislative 
competence on the matter. 

I think that indicates exactly how difficult 
the problcm is, Mr. Speaker. Knowing the 
reliance my friend the Minister of Justice 
places upon appeals to the privy council, 
having recently launched one, I express regret 
that not one judgment on this subject bas 
been handed down by the privy council. 
However, that is something that is past. 

That being so, what can be done? I submit 
flrst that a declaration of human !reedom, as 
recommended by the Roebuck committee, 
could be made by parliament. That was the 
suggestion as to the first step, as found at 
page 306 of No. 10 of the proceedings of the 
Senate committee in 1950: 

Your committee thereforc recommends that, as 
an interim measure, the Canadlan parllament adopt 
a declaration of human rlghts to be strlclly llmited 
to tts own legislative jurlsdlctlon. Such a declara-

Mr. D iefen bak er: I said I was not. 1 sim- tion would not lnvade the provincial lel(lslative 
ply rely upon the judgment o! the Suprerne authority. but lt would nevertheless cover a very 
Court of Canada upholding a judge's findings. wide field. 

I now corne to the most recent judgment; Tbat is the first suggestion. Second, in order 
that is in the Saumur case, in which the to ensure that the constitutional rights of the 
whole question of jurisdiction of the fed- provinces will be maintained, I submit that a 
eral and provincial governments to deal with draft bill of rights such as I have placed 
matters connected with freedom of religion before the bouse should be submitted to the 
was canvassed at great length. 1 am not supreme court. I asked the deputy minister 
going into the judgment except to refer to · of justice in 1947 whether that would not be 
the Queen's Quarterly, winter 1955, in which an effectua! way and, as found at page 81 of 
there is an article by Mr. Bora Laskin, pro- the proceedings of the committec of June 20, 
fessor of Iaw in Toronto. It deals with the 1947, be agreed with the suggestion. Next, 
whole subject of civil libcrties, and it sum- having determined as the result of this sub
marizes the Samur case in these words: mission to the highcst court of all what can 

Three of the ntne judgcs (Chief Justice Rlnfret be embodied in a bill of rights without invad
and Justlces Kerwln and Tachercau) appeared to ing provincial jurisdiction, we should enact 
support thls position. . . such a bill of rights. 

That this was a matter of provincial Third we in Canada have fewer rights to-
authority. day, so 'far as the preservation of our funda-

Six judges may be satd to have adopted this mental freedoms is concerned, than we had 
view. . . . . . . when we abolished appeals to the privy coun-

. That c1vtl libert1es were outs1de of provm- cil. As long as the privy council was our 
cial competence. court of last resort, in actuality the foot of 

Of thcse, four (.Tustlces Rand, Kellock, Estey . . . . . t 
and Locke) took the PQsltion that freedom of the throne, an mdiv1dual m this coun ry 
religious or othcr expression was outside of pro- whose fundamental freedoms were interfered 
vincial power, and of the four. only two (.Justices with directly or indirectly had a right of 
Estey and Locke) made categorlcal assertions in . . 
favour of exclusive federal power; the otber two appeal to that court. Today there lS no nght 
(.Tusttces Rand and Kellock) left open the POSSi- to appeal to the Supreme Court of Canada 
~~ th~~c=::nsc:!:e1~~~~%0~vt~~o c~~~1t~r~! when fundarnental freedoms are interfered 
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with except through the medium of the 
criminal law or through the use of habeas 
corpus. 

The joint committee presided over by Chief 
Justice J. L. Ilsley and Senator Gouin made 
a recommendation that the appeal provision 
be extended to the supreme court in order to 
cover the situation to which I make reference. 
At page 208 of the proceedings of the joint 
committee of June 23, 1948, it says: 

In view of the fact that declslons bY the Supreme 
C-0urt of Canada ln lndlvldual cases would be far 
more satlsfactory than upon a gencral reference 
in determinlng tbe powers of parlloment and the 
Jegislatures, your commlttce gave some consldera
tion to the question as to whether the ;lurlsdictlon 
of the Supreme Court of Canada should not be 
enlarged so that by !cave of that court appeals 
would lie on questions of law in somc Instances 
in whlch there is now no appeal. Your commtttee 
is of opinion that the govcrnmcnt should give 
consideratlon to such an cnlargemcnt and so 
recommends. 

Changes were made subsequently, Mr. 
Speaker, but those changes did not cover that 
situation. Therefore we in Canada are in the 
position of having Jess protection through the 
courts than have the people o! the United 
Kingdom. 

Next, can therc be any disagreemcnt that 
today we should make a dcclaration preserv
ing our courts as bulwarks from which liberty 
can be protected, so that henceforth no order 
in council or statute shall be passed by parlia
ment denying an appeal to the courts by 
those who are injured in consequence of the 
application of the statutc or order in council? 

Finally-and this is not a matter of party 
consideration whatsoever-in evcry part of 
the bouse rnembers are jealous of the pres
ervation of our fundamental freedoms and 
view with alarrn the continued erosion that 
is taking place in respect of the rights of the 
individual. That being so, can there be any 
serious objection to setting up a committee 
of the House of Commons and the Scnate 
each year to act as a watchdog ovcr civil 
rights? We have a permanent committee on 
the restaurant, but we have no committee on 
a subject that affects spiritual things, the 
liberties and the sacred rights of the indi
vidual. 

Then, wberever discrimination cxists in 
the administration of any of the departments 
of government, let that discrimination be 
removed. I am not going into detail at the 
moment in connection with the department 
of immigration, but I do point out that a 
distinguished committee including one mem
ber of the house, the parliamcntary assistant 
to the Minister of Trade and Commerce (Mr. 
Dickey>, made a report to the effect that in 
the administration of the regulations of the 
department of immigration the authority of 
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the administrator in many cases superseded 
the authority of statute or the Immigration 
Act itsell. 

I believe that today our Incilans should no 
longer be in the position of second-class citi
zens in the country in which tbey indeed 
were the flrst citizens. The rights of indi
viduals are undermined, I submit, in the 
commissions that today are hearing evi
dence at various Indian reserves in this 
country; and I believe these commissions, 
wbich are causing division in the reserves 
to a degree that few in parliament under
stand, should cease to opcrate. Evidence is 
not the requirement before those commis
sions. Hearsay is too often accepted. 

I conclude by summarizing what I bave 
tried to place before the house. I bave made 
certain recommendations that I believe 
deserve serious consideration. The resolu
tion should be permitted to corne to a vote 
in which members of the house, without 
regard to party, may freely express by their 
votes their viewpoint on this mattcr. It is as 
true today as it was more than 80 years ago, 
when Sir John A. Macdonald used these 
words-and I just came upon them yester
day-

The great struggle -0f today. tbe struggle or the 
common man. the baltle for ngbts ogalnst 
privileges. the long. slow strivlng for government 
of the people. by the people and for the people
these struggles are the same ln Brltaln. ln the 
United States and in Canaaa. In outward !orm 
there 1s difference and varicty. but at the heart of 
each there is the old Anglo -Saxon Impulse, the 
passion for freedom, the unquenched loyalty to 
truth and justice whicb the world ovcr and the 
age- through. marks tbe men of the Anglo-saxon 
breed. 

This, Mr. Speaker, is an age of fear. Today 
freedom everywhere in the world is being 
weighed in the scales. Many there arc who 
believe in freedom as a theory but are 
cynical as to whether or not it can be pre
served in the tumultuous present. This is an 
age of the all-power.ful state created as the 
result of war or threatened war. This is an 
age when short-cuts of poli tic al expediency, 
while effective for the moment in maintain
ing security, ultimately constitute a mortal 
threat to freedom. It is the same in all free
dom-loving countries. Mr. Justice Douglas 
of the United States has said: 

Hlstory shows that governmcnts bent on a 
crusade or officials fillcd wlth ambitions have 
u . ually been lnclined to takc shortcuts. 

The cause bcing a noble one (for lt always ls), 
the people being filled wttb alarm (Ior they usually 
are ) , the government being motivated by worthy 
aims (as it always professes), the demand Cor 
qulck and easy justice mounts . . . the ends they 
produce are cummulative, and if they continue 
unabated they can !llenUy rewrite evcn the 
!undamental law of the nahon. 

1 ask this question. Must free nations 
desert their faith in the fundamentals of 
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freedom? Can freedom-loving nations pre
serve freedom and defend themselves without 
destroying it? Do we have to emulate the 
enemy? I do not think so. I believe, sir, 
tbat our ultimate salvation and survival rests 
on the free world maintaining its unquench
able wells of frcedom under the law. The 
history of the British peoples has been this. 
Tbe great and abiding achievement in the 
beritage of common law has bcen made pos
sible under the rule of law, in the climate 
of freedom. In that climate free men are 
able to give fuUy play to their creative genius. 
Yet often today we are afraid of freedom. 

Barbara Ward summarized our fear in 
these words: 

The crusaders for freedom and progress, for 
man's ever renewed struggle to build a just and 
boly soclety appear to be on the defensive before 
tbose who seek to elimlnate human freedom and 
restore the twin tyrannies of fatc and government. 

The ldeallsts rctreat before the material!sts . . . 
lndeed the reallsts seem to have tumed themselves 
tnto materialists and to ftght thelr war of words 
tn caiculations and stat!stlcs white thelr adversarles 
slng of deserts blooming and spring retuming to 
a resurrected humanity. 

I believe, sir, a bill of rights is necessary 
in our country today to provide a framework 
for our thinking and to crystallze the spiritual 
values in the concept of freedom. The sit
uation before 1914-since when there have 
been two world wars and a cold war-has 
been proven inadquate today. Our fun
damental frecdoms were not written into the 
British North America Act becausc it was 
believed at tbat time by philosophers that 
never again would those fundamental prin
ciples be in danger of being undermined. 

We have learned today, with the experience 
of the years of war and a cold war, that !ree
dom bas to be paid for in every generation; 
that it cannot be purchased at bargain coun
ters; it cannot be purchased on credit with 
payment to be made in the future. It can 
only be purchased by action. I ask that the 
government give consideration, not to the 
introduction of a bill of rights at this time 
but to ascertaining flrst the constitutionallty 
of a bill of rights and then, having so deter
mined, that they ensure the preservation of 
fundamental freedom in our country, under 
law and under the constitution. 

Hon. Stuart S. Garson (Minisler of Justice): 
In rising to take part in this debate, Mr. 
Speaker, I should like first of ail to con
gratulate my hon. friend upon his eloquence, 
which we have learned to expect from him. 
Inasmuch as I cannot bope to emulate that 
eloquence I believe that, following out the 
non-partisan approacb the hon. member has 
recommended, I cannot do better than attempt 
to examine the methods by which his 

[Mr. Die1enbaker.] 

cloquent suggestions might be carried into 
effect. For that reason I am ilad today to 
discuss the terms in which, under our con
stitutional law, the objectives which be bas 
stated would have to be realized. 

When I came to Ottawa six years ago, sir, 
this resolution was on the order paper, where 
it has remained ever since. It was a matter 
of very great regret to me that on the only 
occasion in the interval upon which it was 
spoken to I happened to be at home ill. I 
am, therefore, doubly grateful for the 
privilege of discussing it on the present 
occasion. 

I should like to make it clear, since this 
is a private members' resolution and not an 
item of government business, that I have 
not discussed it wilh my colleagues and I am 
not speaking for the government. Indeed, 
that will be apparent from my remarks as 
I continue. My eflort, as I have stated, will 
have more to do with the matter of method 
and will be really an attempt to cJ.arify the 
true nature of the problem, rather than to 
suggest immediately any policy which might 
be considered as a solution to it. 

Now I thin.k we all agree, as the bon. 
memb~r who bas just spoken has said, that 
this resolution dcals with an exceedingly 
difficult problem. New members have not 
bccn in thls bouse very long before they 
become acquainted with the fact that the 
mere relationship between the central govern
ment and the provincial goverrunents in our 
Canadian federal system of governments are 
themselves notoriously difflcult. This dü
ficulty is encountered on every occasion on 
which the powers of government are divided, 
in a federation, between the central govern
men t and the provincial or state government. 

In view of the fact that, as compared to 
the constitution of the United States, our 
constitution over the years bas occasioned a 
relatively small amount of litigation, our 
constitutional law is a little known field. 
Therc is, therefore, only a compara tively 
small group of lawyers in Canada who are 
very familiar with the problems of con
stitutional law. I am glad to see ·the hon. 
member for Prince Albert <Mr. Diefenbaker) 
shaking his head in assent to this statement. 
It is into this complex and difficult field of 
federal-provincial relationsbips in the field 
of constitutional law that tbis, shall I say, 
emotional and political issue of a bill of 
rights has been projected.. This issue has 
been created by the thoroughly praiseworthy 
•and Christian aspirations of equal rights and 
fundamental freedoms for ail dtizcns of 
Canada, regardless of race, colour, class or 
creed. 
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The introduction of ·this deceptively simple 
problem but rather emotional one into such a 
complex field creates a problem which, as 
the hon. member for Prince Albert said, and 
I agree with him, is an extremely diff\cult 
one. It is the problem of superimposing a 
bill of rights, after the United States fashion, 
upon the tederal constitution ot Canada, 
whose main feature, inherited from the con
stitution of Great Britain, is the sovereignty 
of its legislative bodies. The feat of super
imposing such a bill of rights upon such a 
constitution is, at Jeast on its technical side, 
a very difficult feat indeed. 

Now, tbis feat which is being urged upon 
us by the hon. member who has just taken 
bis seat, and other members, is one which, 
so far as I know, has never yet been accom
plished in any country in tbe world. I migbt 
point out just one of the difficulties. It is 
one thing to withhold from the provincial 
legislative bodies lcgislative powers when 
the constitution of a country is originally 
formed. It is quite a difl'erent thing to 
withdraw from the provinces 88 years later 
provincial legislative powers on the strength 
of which at least the original provinces could 
argue that they entered confederation. And 
that is involved in the issue now before the 
bouse. 

One of the facts in this connection is that 
so tew advocates of a bill of rigbts for 
Canada seem to recognize the difficulty ot 
this task which they suggest we should carry 
out. We bave this long and imposing list 
my hon. friend bas read, consisting of busi
nessmen, journalists, theologians, pr ofessors 
and otbers, wbo themselves would regard the 
views of constitutional lawyers about their 
specialties of theology, business, journalism 
and science with impatience, if not with dis
dain. Yet they show even greater impatience, 
with the humble objections of constitutional 
lawycrs to their idea in the field of con
stitutlonal law, of superimposing a bill of 
rights upon the sovereignty of Canadian 
legislative bodies. They seem to have 
reached the conclusion that a bill of rigbts 
is so obviously a good thing that those who 
in the slightest degree question its efficacy 
or even concern themselves as to the prac
tical methods by which it may be brought 
about are hardly on the side of the angels. 
But, sir, I suggest that the problem is by 
no means as simple as this virtuous attitude 
indicates. Indeed therc are few fields of 
public interest and public debate in which 
it is more necessary for the debaters to 
know what they are talk:ing about than this 
one. And because our constitution, as com
pared with that of the United States of 

America, for example, as I indicated a 
moment ago, bas produced a very small 
amount of litigation, the number of tbose 
who really do know what they are talking 
about in this field is very llmited indeed. 

It is not surprising therefore that mucb 
of the discussion about bills of rigbts could 
be a good deal more illuminating than it is. 
For example we have one group in Canada 
who favour a bill of rights along the lines 
of that suggested by my bon. friend from 
Rosetown-Biggar (Mr. Coldwell). We have 
another group who would not f avour the 
bill of rights be advocates, but who do favour 
a quite different bill of rights, along the lines 
of that suggested by that great liberal-small 
"l"- newspaper, the Winnipeg Free Pret111. 
And we next have a group urging resolutions 
and arguments such as tbose we have heard 
this afternoon from the bon. member for 
Prince Albert (Mr. Diefenbaker). 

These resolutions and arguments purport 
to support either or perbaps both of these 
bills of rights to wbich I have just referred. 
But I suggest with great respect that they 
have only occasional and seemingly accidentai 
relevancy to either. For these arguments 
actually deal with matters which, if tbey 
require reforms, can be reformed by simple 
statutory amendments to our law, without 
any bill of rights whatsoever. 

Now, to take a case at random. My bon. 
friend referred to the Blair Fraser case. He 
must remember in the last session of parlia
ment asking across the floor of the bouse 
what was to be done to correct what be 
r egarded as an injustice which had arisen as 
a result of the judgments in that case. 1 
notice that be nods his head indicating that 
it was he who asked the question. If be 
will recall, I pointed out to him that inas
much as the jurisdiction over the subject 
matter of that case was vested in the British 
Columbia legislature, if it were thought to 
be desirable that the effect of those judg
ments should be changed, it could be done 
through the introduction and pas.sage o! a 
bill in that legislature. 

Mr. Diefenbaker: Would the minister permit 
a question? 

Mr. Garson: Yes: 

Mr. Diefenbaker: Would be not consider 
that an act in a legislature that did in ract 
interfere with freedom of the press would 
be a matter of federal jurisdiction, in view 
of the decision in the Alberta press case? 

Mr. Garson: Well, my bon. friend is naJ.Iy 
asking for a legal opinion, which I shall 
endeavour to give--although I am not accus
tomed to giving them off the cuff in tlrls way_ 
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He asks this: Is this result in British Columbia 
in any way affected by the Alberta press 
case? My answer to the question is No. What 
was involved in the British Columbia case 
was a question of libel law, a matter of 
property and civil rights. Notwithstanding 
the judgment o! the supreme court in the 
press case to which he refers, in my view 
it would be quite possible, if thought desir
able, for the British Columbia legislature 
to pass a bill changing the law to which my 
bon. friend objects, but this has nothing 
whatsoever to do with the constitution or 
with a bill of rights. 

Our present constitution is not perfect; but 
there are few if any tbat are any better. And 
ü we are going to improve it we must have 
a thorough and accurate understanding of 
both its virtues and its defects. In order to 
make sure that the bill of rights proposed 
would correct those defects without at the 
same time adversely affecting its virtues, we 
must be sure that it is technically possible 
for us to do what no one has yet done in the 
world, namely superimpose a bill of rights 
upon the constitution ot a federal state, the 
main feature of which is the sovereignty of 
its legislative bodies. 

And if we decide to attempt this task we 
should also try to do it in such a way that 
we can undo it and restore our present con
stitution, if a bill o! rights in Canada is 
found in practice, as it bas been found in 
every country in which it operates, to work 
less satisfactorily than the principle of the 
sovereignty of parliament works in the United 
Kingdom and in Canada. 

In a word, Mr. Speaker, we must under
stand the nature of this problem. A good 
place to begin is, flrst, to understand wbat 
is not the problem. In this connection it 
seems to me the resolution and arguments of 
the hon. member !or Prince Albert are inval
uable; for I suggest that what hc argues is not 
the problem. I submil that most of his 
material is irrelevant and, in due course, I 
shall offer the proof of this submission. 

But, first of al!, let me accept and admit 
the force of his relevant material. And by 
far the most impressive and most convincing 
is this llst of° names of eminent and public
spirited citizens of Canada who, like my hon. 
friend, are supporting a movement for a bill 
of rights. 

Mr. Diefenbaker : Has the minister for
gotten that Senator Roebuck and Senator 
Gouin, distinguished members of the Senate 
and lawyers, came to the same conclusion, 
and made the same recommendation? 

Mr. Garson: Does my bon. friend contend 
that the senators whom he has named <:ame 
to the same conclusion as he did? li he does, 

[Mr. Garson.J 

then my bon. friend must pardon me if I do 
not agree that they did. But, as I have said, 
this list o! names is most impressive--with 
the exception of the communists, who are 
very prominent supporters of a bill of rights 
in Canada. All these men and women are 
estimable citizens-many of them close per
sonal friends, as a mattcr of fact-with whom 
one is reluctant to disagree. Indeed with some 
of those statements I agree completely. For 
example, I agree with the members of the 
civil rights association when they say: 
. . . on the bas1s of Christian doctrines and the 
Christian values which have been accepted by our 
society that we can jusll!y a declaratlon of 
human rights agalnst those whose systems of 
thought and whose pollclcs dcny to the indlvidual 
any rights of his own. 

No person in his right mind would dispute 
that generalization. But against whom are 
we justifying these rights? Which are the 
Canadian parties whose policles dcny to the 
individual any rights of his own? Surely no 
member of this parliament belongs to any 
such party. Indeed the only party that I 
know of in Canada which denies human rights 
to the individual is the communist party. Yet 
there is no political party or organization in 
Canada today which is more active than the 
communist party in its support of a bill of 
rights. Why? Becausc I suggcst that a 
Canadian bill of rights would suit the inter
ests and plans of that party. 

Another assertion by the civil rights asso
ciation with which I tbink we will all agree 
is that without these elementary rights a man 
cannot completely use the talents with which 
God bas endowed him and that a recognition 
of these rigbts would receive, and indeed 
does receive, the wholehearted support of the 
Christian people of Canada. 

My submission is that a bill of rights which 
is advocated in any of these forms which have 
been suggested is not the most effective form 
in wbich the recognition of those rights can 
take. I suggest to the bon. member .for 
Prince Albert (Mr. Diefenbaker) that there 
is no country in the world whose constitu
tion includes a bill of rights which recognizes 
and protects thosc rights as effectivcly as 
they are recognized in the United Kingdom 
and in this country of Canada. The United 
Kingdom has no bill of rights in the sense 
in which the hon. member for Prince Albert 
and the hon. member for Rosetown Biggar 
(Mr. Coldwem use that term as referring to 
something which they would like to add to 
our Canadian constitution. 

This afternoon the bon. member for Prince 
Albert stated that there was some agitation 
going on in the United Kingdom secking to 
add to their constitution at lhis time, in 1955, 
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that wbich tbroughout the centuries they bave 
done without and yet managed to achieve the 
greatest amount of civil liberties of any civ
ilized country on the globe. In the United 
Kingdom they have their own guarantees of 
the liberties of their citizens wbich in actual 
practice have been more effective than any 
bill of rights in any country. 

Here I would point out to the bon. member 
for Prince Albert sometbing whicb I dare say 
he is probably well aware of already, that in 
the preamble of the British North America 
Act we find these words: 

Whereas the provinces of Canada, Nova Scotia, 
and New Brunswick have expressed thelr desire 
to be federally united into one dominion undcr the 
crown of the United Kingdom ot Great Brltaln and 
Ireland, with a constitution simllar in prlnclple to 
that of the United Klngdom. 

In this Canadian constitution o.f ours, as I 
think the bon. member for Prince Albert 
noted this afternoon, arc incorporated all the 
guarantees of the liberties of the citi.zens of 
Canada which are enjoyed by the people of 
Great Britain including the Magna Carta and 
the Bill of Rights of 1688. In my submission 
the real question here is whether we should 
permit the guarantees of our buman rights 
and fundamental freedoms, which we have 
inberited from Great Britain and which work 
very well in actual practice, to be superseded 
in this country by an American style bill of 
rigbts wbich looks better to some people on 
paper but which-even my bon. friend in his 
reference to McCarthyism this afternoon in
dicated-does not necessarily and automatic
ally protect the civil rights of the people of 
that country. 

I am inclined to think that if many of the 
advocates of a bill of rights knew that wbat 
they were proposing was an exchange of the 
British type of fundamental freedoms for the 
American type, they would not be so enthu
siastic about their advocacy of this change. I 
believe the communists know this point, but 
speaking of the others I cannot believe that 
many of the other advocates o.f a Canadian bill 
of rights believe tbat respect for civil liberties 
is greater in the United States of America 
than it is in either Great Britain or Canada. 

"Oh, yes," they may say, "but if we have 
a bill of rights in Canada our provincial 
authorities, which under our constitution are 
charged with responsibility for the adminis
tration of justice, would enforce our Cana
dian bill of rights more strictly than some 
of the American states enforce their bill of 
rights." I suggest that this contention would 
possess validity only to the extent that in 
the steps whicb were taken to provide a 
Canadian bill of rights we did not ride 

roughshod over existing rights which our 
constitution gives to the provinces of Canada. 

Mr. Diefenbaker: That is perfectly clear; 
I made that very clear. 

Mr. Garson: With great deference, I do 
not think it was too clear. I am glad to 
have my hon. friend make his present state
ment. 

Mr. Diefenbaker: I said it three limes. 
Mr. Garson: I shall refer to this point in 

somewhat more detail later on in my remarks. 
With great deference I would suggest that 

the extent to which this real issue between 
the British type of guarantee of human rlghts 
and fundamental freedoms and the American 
type is misunderstood is nowhere more clearly 
shown than in the arguments with which 
the hon. member for Prince Albert has from 
time to time supported a resolution such as 
that wbich we are now discussing. 

May I suggest tbat those arguments at no 
point actually corne to grips with the real 
issue. For example, the hon. member has 
argued that we need a bill of rights to cor
rect certain shortcomings in the body of our 
law. He referred to the Blair Fraser case. 
He referred to the right of the subject to sue 
the government. He referred to the fact that 
there should be an appeal where a newspaper 
bad been convicted of contempt of court. 

What have those to do with our constitu
tion or a bill of rights? As my hon. friend 
bimself told us this afternoon, all that is 
required in any of those cases is to introduce 
amendments to our existing law. Amendments 
have already been introduced in connection 
with the latter two of those three cases. They 
were introduced by the govern.ment, sup
ported by my hon. friend and passed by 
this parliament. There is no necessity in 
matters of this kind for a bill of rights. All 
that is needed is an amendment to the law. 

I must say that my hon. friend brought 
forward some new examples tbis afternoon 
which I have not had time to examine with 
care. However, I examined ail the cases ho 
cited in his remarks on this subject matter 
in the preceding parliament and I could not 
find a single case in which the alleged abuses 
be was complaining about could not be cured 
by a simple statutory amendment to the 
existing law, providing of course that my 
bon. friend could get enough members of 
parliament to support such an amendment. 
Weil, supposing be cannot get sufllcient sup
port. 

This is a free country. If my bon. friend 
does not like the attitude of the present par
liament toward his statutory aniendments we 
have, as he pointed out in his remarks, an 
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election at least ever y five years. At the 
next election my hon. friend can get together 
with his friends and try to elect a parliament 
that will bring in the statutory amendments 
to our law which he thinks are necessary. 
AU of these things are completely irrelevant 
to the question of whether or not we should 
have a bill of r ights in this country. He says 
as an example of this: 

That no tribunal or commission shall have the 
power to compel the giv±ng of evidence by anyone 
who ls denied counsel or other const!tutional 
s afeguards. 

W ell, my hon. friend can go to the clerk 
tomorrow and put a notice on the order paper 
for a bill to provide that no person who is 
called upon to appear before a tribun~l or a 
commission shall be denied in any case the 
right to counsel; but it has notbing to do with 
a constitutional amendment. Ali these things 
remind me of the episode in the story of Tom 
Sawyer and Huckleberry Finn where the 
two boys wanted to get out of the bouse 
tbey were in. One of them insisted upon 
pretending that i t was a jail. Ail they needed 
t o do was walk out; but that was not enough. 
They bad to go through the very e1aborate 
process of crawling through a window and 
using elaborate methods of raising the 
window and so on, in ordeF to carry out the 
spirit of the adventure. That is all right in 
fiction, but when we are dealing with a 
problem in constitutional law I do not think 
it is necessary for us to complicate these 
matters unnecessarily. In order to get an 
ame11dment to our statute law, or to the law 
of the country, it is not necessary to do noth
ing less than to amend our constitution by 
changing what until now has been one of its 
cardinal principles, namely, the parliamen
t ary sovereignty of the Canadian parliament 
and provincial legislature, and to attach to 
our constitution a series of limitations such 
as are attached by the United States con
stitution to the powers of the United States 
congr-ess and the state legislatures of that 
country. 

Let us examine just one of the limitations 
that he wants to attach. He says in his 
motion : 

That no one shall be deprlved of liberty or 
property without due process of law, and in no 
case by order in council. 

I suggest to him-I hope he will correct me 
if I am wrong-that is the analogue of the 
due process of law clause in the constitution 
of the United States of America. Such a 
clause would limit the sovereignty of the 
Canadian parliament and of our provincial 
legislatures in a manner which has been the 
delight of the corporation lawyers represent
ing the public utility corporations of that 
country for the last 150 years; and the total 

[Mr. Garson.] 

cost of the litigation in relation to whlch, 
the people o! the United States, either as 
consumers or as taxpayers have had largely 
to defray. 

My bon. friend seriously brings this sug
gestion forward as a concrete example of 
what he wants to add to our constitution. 
Let us see what a prominent United States 
lawyer, one of the greatest living United 
States lawyers, thinks about tbis due process 
of law clau.se as applied under more appro
priate surroundings in the United States of 
America itself where the question of parlia
mentary sovereignty is not involved. The 
hon. Mr. J ustice Frankfurter in a book of 
essays entitled, "Law and Politics" published 
in 1938 and covering his writings from 1913 
to 1938, said this concerning the two clauses 
of the United States constitution which cor
respond to the four clauses of my hon. friend's 
resolution: 

The due process clause of the fifth amendmen t, 
limitation u pon the federal government and the 
due process of law and the denial of the equ al 
protection of the laws of the fourteenth amend
ment, limiting state action and su bject in every 
local act of every state to the scrutlny of the 
supreme court at Washington-

Mr. Diefenbaker: What does the four:
teenth wnendment say? 

Mr. Garson: I shall .read this again, putting 
in the sub quotation marks, and my hon. 
friend will see. 

The "due process" clause of the fifth amen dmen t, 
a limitation upon the federal government, and the 
"due process of law'', and the denial of the "equal 
protection of the laws" of the fourteenth amen d
ment, limiting state action-

Füth amendment limiting the federal, 
fourteenth amendment limiting the state; I 
continue: 
- and subjecting every local act of every state to 
the sci:utiny of the supreme court at Washington 
, . . these broad gua.rantees in favour of the indi
vldual are expressed in words so undefined, either 
by their tntrinsic meaning, or by history, or by 
tradition, that they leave the individual justice free, 
if indeed they do not actuallY compel hlm, to 
fil1 in the vacuum with his O\Vn controlling notions 
of economlc , social and industrial facts with refer
ence to whlch they are invoked. These judicial 
judgments are thus bound to be determined by 
the experlence, the environment, the fears, the 
imagination, of the different justices. For it can
not be too often made clear that the meaning of 
p hrases like "due process of law" and of simple 
te rms like "liberty" and "property'', is not revealed 
within the constitution; their meaning is derived 
from without. As a great legal scholar has put 
it, social legl.Slation of the twentieth century is 
dedared unconstituttonal by putting eighteenth 
cen\ury Adam Smith into the constitution. As an 
outstanding and candid member of the federal 
bench. Judge Charues M. Hough, reminds us, due 
process of law is a phrase of "convenlent vague
ness". "Convenient" for whom or to what end 

I now recommend the last paragraph of 
this same article to the house and particularly 

) 
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to the hon. member tor Prince Albert (Mr. 
Diefenbaker). It reads as follows: 

Wbat is needed ls a thorough understanding of 
our constitutlonal system in action, as a basis of 
det ermlning what is the proper scope of judiclal 
control, and what conditions are most l ikely to 
in sure the exercise of this t remendous power 
by ordinary mortals. to avoid a t once the abuses 
of tyranny and the tlmidltles of dependence. Par
ticulal'ly does it beboove progressives not to con
tent themselves with mer e abuse of abuses. nor to 
fall back upon mechanical contrivances when 
dealin!!! with a process where mech anics can 
pla y but a very small part. An lnformed study 
of the work of the supreme court of the United 
States wiU probably lead to the conclusion that no 
nine men are wise enough and good en-0ugb to be 
en t rusted wit.h the power which the unllmited 
provislons of the due process clauses confer . We 
have nad 50 years of experlment with the four
teenth amendment, and the centraHzing authorlty 
lodl(ed with the supreme court over the- domestic 
affairs of 48 wid ely different states ls an authority 
which simply cannot discharge with safety ejther 
to itself or to the sta tes. The due process of law 
clau~es ought to go. It is highly s!1tnificant th at 
not a single constitution framed for English-speak
jng countries since the fow;teenth amendment has 
embodied its provisions. 

J ustice Frankfur ter then goes on to say
and I r ecommend this particularly to my hon. 
friend: 

One would indeed be lacking in a sense of 
humour to suggest that life, libert y or property 
is not amply protected-

In certain countries which h e names, and 
the first of those countries so named is 
Canada. 

Mr. Diefenbaker: That was in 1938. 

Mr . Garson: It is in the book of essays to 
which l have referred. 

I am sure we all appreciate my hon. 
friend's anxiety to improve our constitution, 
but I do submit that we are not likely to 
improve it by adding to i t a clause of this 
char acter. 

This afternoon my bon. friend said that 
since this parliament abolished appeals to 
privy council, Canadians whose fundamental 
freedoms were interfered with have no right 
of appeal to the Supreme Court of Canada 
as a final court of appeal for this country 
such as they formerly had to the privy 
council. I do not think I should spend a 
great deal of time upon this particular point 
because it is a simple point of fact or law. 
I regret that I must flatly contradict this 
statement made by my bon. friend by saying 
that Canadians have now a right of appeal 
to the Suprem:e Court of Canada which is 
iust as full and complete as that which they 
previously had to the privy council itself. 

At the time appeals to the privy <:ouncil 
were abolished we instructed parliamentary 
counsel to provide in our legislation here the 
means of enabling Canadians to have the 

same kind of appeal to the Supreme Court 
of Canada as they had previously to the privy 
council. So far as I am aware, these instruc
tions have been carefully followed with the 
result which I have just stated. 

When my hon. friend is urging upon us 
that we should have a bill of rights in the 
United States manner. I think it might not be 
inappropriate if I contrast this unlimited 
right of appeal to which I have just referred 
with the appeal provided by the United States 
bill of rights where the Supreme Court of the 
United States may summar'ily, without stated 
reasons, refuse to r eview the j udgments 
appealed against. Fowler Harper, professor 
of law at Yale university, in an article in 
The Atlantic MontMy for April, 1952, entitled 
"Decision .by Silence" says at page 46 that the 
Supreme Cour t of the United States of 
America-
, . . exercised its discretion in denying review in 
a thousand cases last term . . . Therefore, the 
opinion ls offered that of the 1,002 cases which the 
cou.rt summarily and without stated reasons refused 
to review, there were 31 cases which were of vital 
interest to the nation and th us merited the atten
tion of its highest tribunal. Of course, 31 cases 
ou t of a thousand doesn't sound like much, b ut i1' 
you put i t in terms of 31 issues of national im
portance, lt sounds dlfferent. For wh atever 
significance it has-and it has great significance-
17 of the 31 cases involved some aspect of civil 
rights. 

Is there anything in that item of infor ma
tion that would move us to adopt a bill of 
rights similar to that of the United States? 

Some hon. Members: No. 
Mr. Garson: When my hon. friend from 

Prince Albert was delivering bis remarks this 
afternoon, he was good enough to permit an 
interruption and to reply to my question as 
to whether the 11 articles to which he was 
referring as having corne from the Roebuck 
committee in the senate were the same as 
those he was mentioning this afternoon and 
also the same as those which he had men
tioned in a previous speech to us in the house. 
Having considered i.hose articles carefully, I 
should like to say that in my view there is 
not one of them that is not amply protected 
by the existing laws of Canada at the present 
tUne, if those laws are properly inv·oked and 
administered. I admit that the request for 
a bill of rights to guarantee these human 
rights and fundamental freedoms- which I 
say are now properly protected-implies that 
these rights are not protected; and I believe 
that was my hon. friend's argument. 

The Acting Speaker (Mr. Applewha iie): 
Order. I hesitate to interrupt the minister 
but it is my duty to inform him that bis 
time has expired. 

Sorne hon. Members: Go on. 
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The Acting Speaker !Mr. Applewhaitel: 
With the unanimous consent of the house the 
minister may proceed. 

Mr. Coldwell: I believe the minister has 
unlimiled time in replying to a motion. 

The Acting Speaker (Mr. Applewhaite): I 
do not think the motion made by the bon. 
member for Prince Albert <Mr. Diefenbaker) 
was one of non-confidence. I therefore 
thought it was my duty to advise the minister 
that his time had expired. However, with 
the consent of the house he may proceed. 

of rights which, on their face, are admirable. 
The hon. member for Prince Albert has made 
this statement: 
It-

A bill of rights. 
-would give positive evldence Uiat when Canada, 
at the United Nations assembly two years ago, 
accepted the universal declarallon of human 
rights, that acceptance was a dcdicatlon of the 
Canadian people not only lnlernationally but na
lionally as well. 

Mr. Diefenbaker: What is my hon. friend 
quoting from? 

Mr. Coldwell: Why was the hon. member Mr. Garson: I am quoting my bon. friend 
for Prince Albert allowed to go on for an from Prince Albert. 
hour and twenty minutes? Mr. Diefenbaker: When? 

An hon. Member: By consent. 

The Acting Speaker !Mr. Applewhaite): I 
think that also was with the unanimous con
sent of the house. 

Mr. Coldwell: I think the reply should be 
on the same basis. 

Mr. Diefenbaker: Certainly, with consent. 
The hon. member was not here at the time. 

M:r. Garson: As I was saying, I took it that 
my hon. friend-and I hope he will correct me 
if I am wrong-was implying by his reference 
to these articles that the present law was not 
in a statisfactory state. From having care
fully examined all of thesc articles I suggest 
that those who imply this either disregard 
what the Jaw now is or, it may be, they mis
takenly regard as defects in the existing sub
stantive law what are really not substantive 
defects at all, but merely defects in the ad
ministration of that law by the responsible 
authorities. What we must remember in this 
contcxt is that all law is as administered by 
human beings who are fallible, who make 
mistakes, and who sometimes perhaps have 
prejudices which they should not have. But 
the defccts in the administration of the law 
due to human prejudice and fallibility, I sug
gest, cannot be substantively changed by con
stitutional amendment or otherwise to protect 
human rights and fundamental freedoms. In
decd the experience of other countries shows 
clearly that even if we had a bill of rights in 
Canada, it might be difficult to secure what 
some Canadians might regard as a rproper 
administration of the laws with regard to 
human rights and !undamental freedoms by 
some authoritics who, because they strongly 
disagreed with certain clauses in the bill of 
rights, consciously or unconsciously would 
misinterpret them or improperly or inade
quately enforce them. There are many 
examples of this sort of thing in the other 
countries which have constitutions and bills 

[The Acting Speaker.] 

Mr. Garson: The last occasion when this 
matter was discussed. 

Mr. Diefenbaker: Oh, yes. 

Mr. Garson: From that remark I inferred 
that my hon. friend was of the view that Can
ada's acceptance of the unlvcrsal declaration 
of human rights involvcd us in some changes 
in our laws within Canada it~lf as well as 
internationally. 

Mr. Diefenbaker: Mr. Speaker, does my hon. 
friend not know that the declaration of human 
rights has never been submitted to the parlia
ment of Canada? 

Mr. Garson: If my hon. friend will examine 
the Hansard record-

Mr. Diefenbaker: Does he not know that? 

Mr. Garson: Oh, yes; I know it. 

Mr. Diefenbaker: That is fine. 

Mr. Garson: That does not prevent my hon. 
friend from arguing-and from his point of 
view it is probably quite a good argument
that we should do something about it in 
Canada. I have never thought we needed to 
amend any law in Canada in order to bring 
the body of our law into conformity with this 
declaration of human rights to which we 
subscribed at the United Nations. 

Mr. Diefenbaker: No one suggested that. 

Mr. Garson: When I was at the United 
Nations assembly in Paris in 1952 I made it 
my .business to confer with a noted Canadian 
lawyer whom I took to be the highest 
authority in this field at the United Nations 
at that time. He confirmed my own opinion 
that the condition of the Canadian law today 
is such tb.at Canada does not need to pass a 
single law of any kind in order to be in com
plete compliance with the universal declara
tion of human rights to which Canada sub
scribed some years ago. This brings me to 
the text of my hon. friend's resolution. 
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Mr. Diefenbaker: Who was that lawyer? 

Mr. Garson: Mr. Humphrey o! McGill Uni
versity, who was seconded there. 

This brings me to the text of the resolu
tion moved by my hon. !riend and to the 
arguments by which he has supported it. He 
wants us, and I quote !rom his resolution, to 
"submit for the opinion of the Supreme Court 
of Canada the question as to the degree to 
which fundamental freedoms of religion, 
speech and of the press and the preservation 
of the constitutional rights of the individual 
are matters of federal or provincial jurisdic
tion." 

Now, sir, with great de!erence I suggest 
that we cannot hope to secure a judgment 
which would be of any value for the hon. 
member's purposes by an abstraci reference 
to the Supreme Court of Canada of a mixture 
of subject matters, some of fcderal jurisdic
tion, some of provincial jurisdiction, some in 
one aspect of federal jurisdiction and in 
another aspect of provincial jurisdiction, and 
some of mixed jurisdiction. Indeed, I doubt 
whether the Supreme Court of Canada would 
even consider a reference in the terms in 
which the bon. gentleman has suggcsted it, 
for I would point out that the words "!unda
mental freedoms of religion. speech and of 
the press and the preservation of the con
stitutional rights of the individual", taken by 
them.selves and unrelated to any specific piece 
of legislation, are so abstract that 1 question 
whether any kind of uscful response could 
be secured !rom the Supreme Court of Can
ada on a reference of that general character. 

I am sure the hon. member ls aware that 
when a question of constitutîonal interpreta
tion cornes before the Supreme Court of Can
ada it usually cornes in the form of a federal 
labour law, for example, that was before the 
supreme court the other day. We say in 
effect here is a law which we have passed. 
We have invoked our jurisdiction. The ques
tion is whether the law wc have passcd is 
within our powers. In othcr cases, it may 
be a provincial law, but it ls a lways some
thing of a concrete nature likc that. Thcre 
is no group of human bcings, no matter how 
subtle their intelligence or how able they 
may be, who can say that fundamental free
doms of religion, speech and or the press and 
the preservation of the constitutional rights 
of the individual are under federal jurisdic
tion or under provincial jurisdiction. 

Take, for example, freedom of the press. 
It is not a subject which f;alls complctely 
under federal jurisdiction or evcn completely 
under provincial jurisdiction. That abuse of 
freedom of the press which takes the form 
of a criminal libel is part of the criminal 
law and under federal jurisdiction. On the 

other hand, the laws relating to the bringlng 
of actions against newspapers for damages 
for libel are provincial laws which dcal with 
property and civil rights. 

It is conceivable that either the federal 
parliament or provincial parliaments by legis
lating unreasonably could abridge the !reedom 
of the press. In fact, as my bon. friend 
pointed out this afternoon, one provincial 
legislature did so. But I think it would be 
impossible for the Supreme Court of Canada 
to say that freedom of the press per se or the 
freedom of speech per se were wholly a 
matter of federal or provincial jurisdiction. 

Mr. Diefenbaker: Would the iminister allow 
a question there? 

Mr. Garson: Yes. 

Mr. Diefenbaker: Does hc agr ee with Sena
tor Roebuck, Senator Gouin who, I think, 
was on the committee, and several other ve1·y 
distinguished lawyers that a draft such as 
the one I have placed before the bouse today 
should be submitted to the Sµpreme Court 
of Canada for its decision? 

Mr. Garson: Weil, Mr. Speaker, having 
regard to the fact there was nothing in my 
hon. !riend's last speech and nothing in his 
resolution to indicate he was going to submit 
an argument of this sort, I must say in ail 
candour that I have never considered it. It 
is a matter upon which I would not want to 
express an opinion unless I had considcred 
it carefully because I think there is nothing 
more unhelpful in a matter of this k:ind than 
the expression of unconsidered opinions. 

My hon. friend, amongst other things, 
wants an assurance of freedom of religion. 
I suggest that we have freedom of religion 
in Canada right now. We have every kind 
and description of religion. Each sect prac
tices its religion in any way it chooses, and 
none is barred unless in the course of prac
tising its religion it breaks the law of the 
land. Let us, for example, take an extreme 
hypothetical case, and I am taking this case 
because there are no examples of it. I could 
take cases of a religion conccrning which 
people who believe in that religion have been 
found guilty under the Criminal Code of not 
p roviding necessaries for those who were 
dependent upon them, but I am taking this 
other case because there are no exalllples of 
it and therefore it will not give any offence. 

Let us take a religion that offered up 
human sacrifices, which at one time in the 
world's history was a practice of some 
religions. I have no doubt that there would 
be a general desire to have the offering of 
human sacrifices prohibited by law, not as 
an interference with freedom of religion but 
merely to stamp out a practice which was 
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disapproved by an overwhelming majority of 
Canadian citizens. Now, sir, I know of no 
constitutional amendment which would pro-· 
tect a Canadian citizen who had, for example, 
for religious reasons offered a human sacri
fice of this sort. There is no protection that 
would interfere with the visitation of a 
penalty upan him. 

I would paint out that all constitutional 
guarantees must be interpreted by the courts, 
and the court in this hypothctical case·! have 
mentioned-

Mr. Diefenbaker: But the hypothetical case 
would not concern freedom. The United 
States Supreme Court dealt with the point 
and said therc is no freedom in an action 
such as the minister contemplates. That is 
exactly the point. 

Mr. Ganon: That is r ight. I agree with my 
hon. friend. 

Mr. Diefenbaker: The minister is r aising a 
straw man. 

Mr. Ganon: In a case of that sort the court 
would hear the evidence and would have to 
decide upon the evidence adduced in the 
case before it, whether in substance what 
the accused had done was to practice free
dom of religion or to break the law against 
human sacrifices. If the courts of any country 
in which these constitutional guarantees 
exist find that what has happened is that 
human sacrifices have been offered, the 
existence of the constitutional guarantees in 
favour of religious freedom would not protect 
the person charged. 

Mr. Diefenbaker: I would hope not. 

Mr. Garson: My hon. friend may not agree 
with the judgments of the courts in certain 
cases because, like the bon. member, myself 
and all members of the house, judges are 
buman beings and like all of us they are 
fallible. That is why we have courts of 
appeal, and the courts of appeal are also 
fallible. But does the hon. membcr think tbat 
by a bill of rights we can make judges in
fallible or that we can protect ourselves 
against the human fallibility of judges who 
bave to interpret these bills of rights? 

My hon. friend mentioned freedom of 
speech. Well, sir, I should have thought that 
we have a very great measure of freedom 
of speech in thls country. I can recall my 
bon. friend's own leader and several of his 
colleagues, wbo were very voluble in the 
former parliament and in the election cam
paigns of 1949 and 1953, supparting the 
thesis with resounding eloquence that the 
communists of this country enjoyed far too 
much freedom of speech and freedom of the 
press. and that thls government was derelict 
in its duty for not taking steps to curtail the 

[Mr. Carson.] 

freedom of .speech of these gentlemen, or 
perhaps to curtail their freedom of move
ment, or perhaps to curtail their freedom
period. 

Now at that time my hon. friend's thesis 
was that there was too much freedom. Today, 
he says there is too little. His arguments 
oscillate with time and place. My bon. 
friend wants to guarantee freedom of the 
press. Well, sir, I should like him to tell 
us, if be will, what freedom of the press 
it is tbat is not now available to the news
paper and other publishers of this country. 
During the last parliament his colleague, the 
hon. member for Kamloops (Mr. Fulton), in
troduced a bill which we ail supported to 
inter.fere with the freedom of the press with 
regard to obscene publications and crime 
comics. Was it not proper that we should 
have done so? If we had a constitutional 
amendment guaranteeing freedom of the 
press, there might be some question although 
I think properly interpreted there would not 
be. But at least I think this is a case in 
which we can trust the good judgment of 
parllament. 

If my bon. friend can think of any 
example of a curtailment of the freedom 
of the press would he not, upon retlection, 
agree that it could be removed by eiiher 
a provincial enactment or a federal enact
ment, depending upan whether the particular 
case fell under federal or provincial jurisdic
tion? It is not so very long ago, and the hon. 
member for Prince Albert brougbt this matter 
up this afternoon, when one of the provincial 
legislatures passed a law which, as we could 
see this afternoon, offended my hon. friend's 
views as to the degree of freedom which the 
press should have in this country. What 
bappened? Action was taken in the courts, 
the same courts that would be interpreting 
a bill of rights--

Mr. Diefenbaker: If the minister would 
allow me to correct him, I would say that 
action was not taken. The dominion govern
ment was asked to disallow that enactment 
but they did not disallow it. It was sub~ 
mitted, then, to the supreme court. No action 
was taken. 

Mr. Garson: My bon. friend is quite correct. 
I "."as referring to that, improperly, as an 
acbon. 

The matter came before the court. This 
was the same court which, now being the 
final court of appeal, would interpret any 
bill of rights we would have in this country. 
It was tbere held that under the present law 
of Canada the freedom of the press in that 
province could not be curtailed in the manner 
proposed by the legislature of the province. 
This bappened under the present law. 
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Anotber point which my bon. !riend from 
Prince Albert makes is that habeas corpus 
should not be abrogated or suspended ex
cept by parliament. I suggest that no one 
can name a single case in which habeas 
corpus has been abrogated or suspended in 
Canada except under the aul.hority of parlia
ment. Under our existing law habeas corpus 
is available to every subject who wishes to 
invoke it, and the only way it can be rc.ndered 
unavailable is by an act of the appropriate 
legislative body which, in certain cases, is 
the parliament of Canada and in other cases 
is the provincial legislature. 

When my hon. friend speaks of orders 
in council having done this or orders in 
council having done that, surely he must 
r emember that every order in council whicb 
is used for any purpose by either the governor 
in council at Ottawa or by the lieutenant 
governors in council in the provinces, is 
open to challenge in the courts of this country. 
If a l ieutenant governor in council or the 
governor general in council bas passed an 
order in council which is not properly 
authorized by statute, no action can iake place 
under it and the effect of any such action can 
be and will be quasbed if it is challeoged in 
the courts. So far as the necessity for a 
bill of rights to protect habeas corpus is 
concerned, I would submit it is not essential 
in any respect. 

In the third paragraph of his resolution, 
the bon. member says: 

That no one shall be deprlvcd of llberty or 
property without due process of law, and ln no 
case by order in councll. 

I wonder if my hon. !riend realizes the 
extent to which a literai application of this 
portion of his resolution would go. Does 
be mean to say that municipalities could 
not exercise any of their functions which they 
exercise under authority delegated to them 
by provincial legislatures, cxccpt by due 
process of law. 

Mr. Diefenbaker: That is the only way 
they can act, by due process ·of law. 

Mr. Garson: Quite. My hon. friend does 
not mean that they should have to have 
due process of law. Does he mean that 
we could not use an order in council to 
affect property? He says, in no case under 
an order in council. Would he think it was 
necessary for us in this chamber to pass a 
statu.te in every case in which the govern
ment of Canada was going to acquire any 
property? Tbat is what his language states. 
Surely my hon. friend is quite aware of the 
fact this government cannot by order in 
council do any of the things with which 
my hon. friend charged it in a number of 

the details he cited this afternoon, except 
under the authority of some statute of this 
parliament or, in very exceptional cases, 
under the royal prerogative. Ali of those 
cases which he cited as based on an order 
in council, and which be seemed to suggest 
had some measure of illegality or impropriety 
about them, could be successfully challenged 
by my bon. !riend acting for a client if 
those orders in council were not properly 
authorized by a proper statute of parliament. 

It is on the basis of such arguments as 
these that the hon. membcr wishes us to 
believe that in 1955 he and others who are 
again urging this bill of rights, have seen 
a llght wnich Sir John A. Macdonald, Sir 
George Cartier, Hon. Edward Blake, Sir 
Oliver Mowatt, Sir John Thompson, Sir 
Charles Fitzpatrick, Sir Allen Aylesworth, 
Sir Rober t Borden, the Right bon. Arthur 
Meighen, Sir L. Gouin, the Hon. Ernest 
Lapointe, the Right Hon. R. B. Bennett, 
the Right Hon. L. S. St. Laurent and the 
Right Hon. J. L. Ilsley have all failed to see 
in their time. Perhaps he is right and they 
have all been wrong, but for my part I 
think that is improbable. The fact is, as 
has been accurat.ely and succinctly stated by 
the bon. member for Spadina (Mr. CroID, 
that the basic freedoms are more highly 
regarded and more secure to the individu.al 
in Canada than in any other country in the 
world with the possible exception of Great 
Britain. 

Wby are tbey secure? Because they are 
protected by the British principle of the 
sovereignty of parliament. It is this British 
principle wbich the hon. member for Prince 
Albert proposes to abridge by attaching 
constitutional limitations to it in the manner 
of the bill of rights in the United States 
constitution. 

My bon. friend speaks for the Conserva
tive party in this matter. Why then, may 
I ask h im, do he and his party not believe 
and advocate that we shou1d conserve 
what has worked well? Why do they 
advocate that we shou1d not keep our med
dling with the Canadian constitution to an 
absolu.te minimum? What kind of ·conserva
tism is this? Can the bon. member, looking 
around the world, name a single country in 
which a bill of rights such as he advocates 
has worked as well as the sovereignty of 
parliament bas worked in both the United 
Kingdom and in Canada? It is a strange kind 
of conservatism that attempts to discard that 
which has worked well and to replace it with 
something which, wberever it has been tried 
has not worked nearly so well as the prin
ciple of the sovereignty of parliament in this 
country. 
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1 have attempted to discuss all the main 
arguments of the mover of the resolution. 
1 must say, in ail frankness, that if we were 
going to consider a bill of rights in this 
country 1 would prefer at least the language 
of the proposai made and standing in the 
name of the hon. member for Rosetown
Biggar <Mr. Coldwell>. I would be glad to 
discuss the proposa! he has suggested and 
to indicate the methods by which I think it 
would have to be introduced, ü introduced at 
ail. But 1 would think it would be much 
preferable to do that alter having had the 
benefit of a fuller expression of his views. 
For that reason I think I should bring my 
present remarks to a close. 

Mr. M. J. Coldwell (Rosetown-Biggar): Mr. 
Speaker, I approach this particular topic with 
a good deal of trepidation, stepping in where 
angels fear to tread. I am not a lawyer. 
Certainly I am not a constitutional lawyer, 
and I hope to demonstrate that by speaking 
more briefty than either of the two hon. 
gentlemen who have preeeded me. 

The hon. member for Prince Albert in 
introducing his motion this afternoon said 
he hoped there would be an opportunity for 
a vote on the proposa! for the writing into 
our constitution of a bill of rights. With that 
of course I want to agree immediately. I did 
not know when the hon. member rose to 
speak, that he was going to incorporate in 
his speech, though not in bis resolution, the 
points made and the proposais suggested by 
the committee set up in the other place. 

The motion I put on the order paper 
originally and which the house was good 
enough to allow me to withdraw this after
noon, spells out what I think should be a 
satisfactory bill of rights for this country. 
I am going to say immediately that while 
that resolution is in my name and was dis
cussed with me very thoroughly, I had some 
of the best constitutional and legal advice in 
the country before I drafted it and placed 
it on the order paper. And I believe that is 
the kind of thing upon which the vote should 
be taken. Previous to this afternoon the hon. 
member for Spadina (Mr. Crom told me that 
if I moved my resolution he would be glad 
to let his stand, and would be prepared to 
second whai I had moved. What I am going 
to do this afternoon is move the substance of 
my motion as an amendment to the motion 
of the hon. member for Prince Albert. Then 
if the hon. member for Spadina will allow 
me, r shall add his name as seconder of the 
amendment, despite the reference made by 
the minister to a statement he made in a 
previous debate. 

If I have that consent-and I understand 
I have--in a moment I shall move in the 

[Mr. Garson.] 

form of an amendment the motion which 
stood in my name. 1 think the need for 
explicit amendments was substantiated in 
several of the instances to whkh my hon. 
friend from Prince Albert referred this after
noon. And ü 1 may say so, his reference to 
the religious case wbich was before the 
supreme court, and upon which there was a 
difference of opinion among the judges, indi
cates the futility of making a reference to 
the Supreme Court of Canada such as is 
suggested in the main motion, without having 
something far more specific than the motion 
indicates. 

I say further that it is the duty of this 
parliament, represcnting all the people of 
Canada, to decide whether or not we shall 
have a bill of rights wrîtten into our consti
tution. It is not t herefore the function of 
the supreme court to deeide; it is the fonction 
of this parliament to decide. 

So, as indicated, I move: 
Tbat the resolutlon be amcnded by strtkinR out 

ail the words after the words "odvtsab!llty of" ln 
the preamble of the resolullon, and sub3tltutlng 
therefor the following: 

"The taktng of whatever steps are necessary to 
amend the British North America Act so as to 
lnclude thereln the tollowlng headtngs and 
sections: 

XII HUMAN RIGHTS 
148. Notwithstanding anythtng ln thls act. lt 

shall not be lawful for the Parliament of Canada 
or the Legislatures ot any of the provinces to 
make laws: 

(a) Abridging freedom of speech and expression. 
or freedom of religion. or of the press or other 
means of communication or the rlght of lawful 
assembly, association or organlzation. 

(b) Depriving any nerson or ll!e or liberty by 
arbitrary or abusive measures, or deny ing to any 
person the equal protection of the laws. 

(cl Requtring or lrnposlng excessive ball or 
cruel or unusual punishment or exillng Canadian 
citizens. 

(d) Subjecting any person to unreasonnble inter
ference with his or her privacy, famlly, home or 
co rrespondence. 

(e) Subjectlng any person to m·bltrary arrest or 
detentlon or denying to 11ny person the right alter 
arrest to be in!ormed promptly of the charges 
against such person and to trial wlthln a reasonable 
time or to be released. 

(f) Suspending the rlght to Habeas Corpus 
or deprivinR any person of a !air trial or the 
right to be rcpresented by counsel. 

149. The rlghts provtded in Section 148 shall be 
enjoyed without distinction of race , sex. religion 
or language and the right to vote ln any election 
of members of the Parliament ot Canada or the 
Legisla tive Assembly of any province shall not be 
denied or abrtdged on account or race. religion. 
lan.l{uage or sex. 

lM. The rights conferred by Sections 148 and 
149 hereof of this act shall not be deemed to 
a bridge any existing right of any person. ·· 

May I say that the need for a bill or rights 
of this description is certainly not of recent 
origin. In spite of the closing words of 
the Minister of Justice (Mr. Garson), over 
the years, and during the time of the 

FEBRUARY 7. 1955 91S 

gentleman to whom he referred, !rom 
time to time there have been serious in
fringements of individual rights and the 
securing of justice. For example, there cornes 
to my mind the case of the Winnipeg strike 
in 1919, when the government of this country 
by telegram ordered the arrest of certain 
people in the city of Winnipeg. 1 believe it 
instructed that deportation be carried out but 
my memory is not clear on that point. The 
telegram said that legislation would be 
brought down later to validate the arrests 
or actions or whatever was being undertaken 
at that time. That was 36 years ago, and 
during the intervening period there have 
been many occasions on which interference 
with fundamental rights has bcen under
taken by various governments. 

As has been said already this afternoon, 
in 1950 a eommittee of the other place sat 
to oonsider human rights and Iundamental 
treedoms. After hearing many representa
tion5 it r ecommended that parliament should 
adopt a declaration of human rights to be 
followed by consideration of the writing of 
a bill of rights so these rights might be 
embedded in our constitution. Of course 
since then parliament has done neither the 
one nor the other, although on occasion we 
have debated the question in this house. 

In order to bring the matter to a head, 
I make the motion which I am now moving 
as an amendment to the main motion. I do 
that so we may take whatever steps are 
necessary to amend the British North 
American Act in a manner that will secure 
without peradventure to every citizen of 
Canada the common right ol individual 
freedom in this country. 

As the hon. member for Prince Albert 
pointed out this afternoon, we are a signatory 
to the international declaration of human 
rights. Canada's signature is attached to that 
document even though we have not approved 
it by resolution of this parliament. I point 
out that under that declaœtion of human 
rights-I was representing Canada on the 
committee that wrotc this into the constitu
tion-we pledged ourselves to achieve in 
co-operation with the United Nations the 
promotion of universal respect for the 
observance of human rights and fundamental 
ireedoms. That was at San Francisco. We 
are signatories to that declaration. 

Despite what the minister said, it seems 
to me that we have an obligation to see that 
we do within our own country what we 
propose other countries in the world should 
do. Therefore 1 think that within our own 
constitutional rights wc should take the 
necessary action here to fulfil our obligations 
and pledges. 

I want to say further that tbis parliament 
speaks for ail the citizens of Canada. What 
I suggest is surely no infringement of provin
cial rights. Certain areas are suitable !or 
provincial action in the defence of freedom. 
That is quite true. Certain areas in the 
defence of ireedom may be suitable !or 
municipal action. But the prerogatives of 
this parliament cover a greater area for our 
own protecfüm than the area covered by all 
ten provinces together. This is the place in 
which our fundamental rights are either 
protected or not protectcd, or even inter
!ered with. 

As citizens of the whole country we must 
look to this parliament to proteet our human 
rights as common citizens of a common 
country we ·oall Canada. Wc have our ad. 
dealing with citizenship. Citizenship is a 
privilege conferred by this parliament, not 
by provincial legislatures. Citizenship is 
the responsibility not of the provinces but 
of Canada .as a whole. 

From time to time, as the hon. member 
for Prince Albert indicated this afternoon, 
there have been attempted in some cases 
carried into effect in various parts of Canada 
certain limitations and serious infringements 
on the basic rights of freedom and citizen
ship in this country. The hon. member this 
afternoon referred to the Alberta press act 
af 1937. I am not going to enter into a con
troversy with the hon. member for Leth
bridge (Mr. Blackmore) or anyone else sitting 
in this bouse, but I am going to say that 
the judgment of the supreme court was that 
it was an infringement of the fundamental 
rights of the press in this country. 

Although it was not mentioned, the pad
lock law in another province of Canada surely 
was an infringement of the rights or indi
viduals in that province. In the same prov
ince certain legislation limits the right to 
distribute literature, and even goes so far 
as to prohibit the posting of posters at elec
tion time, providing that all literature shall 
be submitted to the chief of police of the 
city by the people who want to post bills 
or distribute leaflets. They cannot do that 
without obtaining a licence and getting per
mission from the city during a federal elec
tion. 

That I say is a serious interference with 
the rights of citizens at any time and par
ticularly during an election, when people 
have the right to all the information that 
may be available to them in order that they 
may make up their minds as to how they 
shall cast their ballots. As I say, there have 
been these infringements, and I could enu
merate others along the same line. 
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I noticed the Minister of Justice said that 
there had not been interference with the 
operation of habeas corpus, that individuals 
have had access t.o the courts and so on. 
I know that the reason for the incarceration 
of individuals incommunicado in the espion
age case has often been said to have been 
valid as to why that kind of thing should be 
done. Here we had people incarcerated; 
their friends did not know whcre they were; 
they had no access to counsel, and their 
individual rights were sadly inter!ered with. 
Even if it is argued that the end justified 
the means I never can believe that the end 
justifies the means in matters of that des
cription. 

The proposais that I seek to place before 
the house for its consideration, and I hope 
its support, have been carefully drawn with 
ail thcse things in mind and, as I said earlier, 
with the advice and assistance of persons 
whom I am sure the Minister of Justice CMr. 
Garson) and the bon. member for Prince 
Albert CMr. Diefenbaker) respect as com
petent constitutional lawyers in this country. 

The mere adoption of this resolution asking 
for the consideration of such a bill of rights 
would not enact that bill of rights but it would 
clearly indicate our opinion. Enactment of 
the legislature is something that can only be 
done with the approval of the government, I 
take it; so what we might do is make a dec
laration expressing our belief in the great 
principles of human freedom which, as the 
minister said, ever ybody in this bouse with
out distinction, I believe, will profess. 

I hold in my band Professor Scott's brief 
which be presented to the committee which 
was established in 1949 and 1950 in the other 
place. Professor Scott said that principles 
similar to those I suggest sbould be written 
into our constitution. I am going to quote 
only a !ew words from the brief. He said 
this would become a recognized part of 
public policy, and would thus assist judges 
in the interpretation of both statutes and 
private contracts. 

It is a well-known principle of law that 
private agreements cannot violate public 
policy. If we adopted a declaration of this 
description it would become public policy, and 
consequently it could be used for the guid
ance of the courts and would help in the 
interpretation of law. He then went on to 
say--and I am summarizing him now-that 
embedded in the constitution it would in
fluence the course of future legislation in 
parliamcnt by inhibiting the adoption of later 
statutes in conftict with it, although of course 
there would be no absolute barrier to sub
sequent amendment of the bill itself. We 

[Mr. Coldwell.) 

know that a bill can always be amended in 
this parliament, no matter bow well it may 
be writtcn; but I would remind the bouse of 
this. The British bill of rights-and tbere 
is a bill of rights there that was adopted in 
1688 by, as it then was, the English parlia
ment; it was not a British parliament at that 
time--has never been interfered with since. 
Like Magna Carta, it is embedded in the 
constitution of the United Kingdom; and as 
a matter of fact these United Kingdom dec
larations or whatever they are, such as Magna 
Carta, bave bad a tremendous influence not 
only in the commonwealth countries but in 
countries whiclÎ have derived their institu
tions from the United Kingdom, such as the 
congress of the United States. 

While a bill of rights could be amended, 
it would bind the executive and administra
tive branches of government at all times to 
the will of parliament as expressed in the 
constitution. That expression, that declara
tion, that bill of rights, would express the 
will of parliament in the particulars which 
I have enumerated in the amendment I have 
moved. If we had such a declaration, no 
order in council could issue unless a statute 
giving power to the executive had first been 
enacted. I go back to the question of the 
Wrnnipeg strike and the order in council. The 
telegram was sent without a statute behind 
it giving the authority which the government 
claimed and intended to use. 

Of course a bill of rights could be a 
separate statute instead of being written into 
the constitution; but I think the protection 
becomes much more specific if it is written 
into the constitution itself. It thus becomes 
much more valuable to the people of Can
ada, and much more certain. Written into 
our constitution, the rights and freedoms 
enumerated would ensure to the people of 
Canada that temporary legislative majorities 
- and we may get tcmporary legislative ma
jorities herc and there in this country in the 
future that would interfere with human rights 
to a greater extent than those rights have 
been interfered with in the past-would be 
prohibited from, or at least, if not prohibited, 
would find more difficult the setting aside 
of proper democratic procedures to inter
fere with our fundamental rights. 

The advantage, too, of adopting a consti
tutional amendment is that it brings together 
in one place a statement of the rights and 
the freedoms of Canadians, some of which 
are already cmbedded in our constitution. 
For example, section 133 of the British North 
America Act relates of course to the use of 
the two languages in our country. In this 
parliament of Canada, in the province of 
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Quebec and in the federal courts of Canada, 
English and French are on equal footing. 
There is a constitutional right embedded in 
the constitution. Section 93 of thé British 
North America Act gives the right of separate 
schools in the provinces where separate 
schools had cxisted or where subsequently, 
as iu my own province and in the province 
of Alberta, the autonomy acts included a 
provision for those separate schools, just 
as in other provinces like Manitoba and 
British Columbia it is within the jurisdiction 
of the people to dccide that they shall have 
a non-sectarian school system. 

Those rights are embedded in our consti
tution and as far as I know no one wishes 
to int~rfere with either of them. And of 
course when the matter of taking power to 
amend our own constitution was before this 
parliament we in this group were insistent 
that there should be embedded in the con
stitution the provision that a general election 
should be held at least once every five 
years. In the constitution before that, under 
section 20, we had the obligation of the 
government to call parliament together at 
least once a year, and it so remains. 

There are those who say that a bill of 
rights is unnecessary because the preamble 
of the British North America Act says that 
the Canadian constitution-and the minister 
quoted it this afternoon-shall be similar in 
principle to that of Great Britain. Only the 
minority rights that were not a part of British 
tradition-and I have named them-were 
mentioned speciflcally in our constitution, 
particularly language and education. 

Because of the disposition at times since 
then to infringe upon traditional rights that 
had been established in the United Kingdom, 
i t is my opinion that it becomes necessary 
to write them more specifically into the 
constitution. I could of course have used 
my own language, but I happen to have 
here some reflections on a bill of rights by 
Professor Lower. I am not going to quote 
i t at length, but be quotes at great length 
the r epresentations that were made in Win
nipeg some years ago in connection with a 
bill of rights. 

I am just going to quote one part. It is 
rather lengthy, but I am going to quote from 
part of the material which he quotes. The 
quotation is from the brief submitted to the 
royal comm1ss1on on dominion-provincial 
r elations, Winnipeg, Manitoba, December 8, 
1937, by Mr. Justice Coyne, professer Lower 
and professor MacFarlane. I should like to 
'Place this on record. Sorne l engthy quota
tions have been placed on the record this 
afternoon, and I am going to do the same 
thing. After talking about the difference 

22- 195S-3 

between the British institution of parliament 
and the United States congressional system he 
says that the Americans therefore ihought it 
advisable to set out a bill o! rights specifically, 
and they go on to say: 

But the fathers of confederat.ton, ln the ditl'erent 
clrcumstances of 1867, dld not conslder such spedfic 
provision to be necessary, especlally when dlsallow
ance and reservation were there to protect them. 

We have disallowance and reservation now, 
but the government has been loathe to use 
either reservation or disallowance in recent 
years. I think the most outstanding case of 
that was when there was such tremendous 
pressure both in this bouse and in the country 
to disallow the padlock law in the province 
of Quebec, but the government refused to 
act. They go on to say: 

The necessitJes of our situation, with nine prov
inces, lmperatively requlrc equality everywhere 
to some minimum degree-some common rights 
ol Canadian citlzenship. Such rlghts must be 
beyond provincial lnterference, whether or not 
they are embodied ln a bill of rlghts. The British 
North America Act was a product of its times. 

I think everyone will agree with that state
ment. The year 1867 and the year 1955 are 
88 years apart. The times tben were very 
different to the times in which we now live; 
nor indeed was there such a threat throughout 
the world to political freedom-and I am 
speaking about political freedom, because r 
do not go along with the vicw that all our 
freedoms have been restricted over the last 
few years. As a matter of fact there has 
been mucb extension of economic and social 
freedom at the same tlme as in some places 
and under some circumstances there has been 
restriction of both political and reli.g:ious 
freedom. 

Whatever there was of freedom in British insti
tut.tons ln 1867 passed lnto ours. We, in Canada, 
were the heirs of all the liberties won in previous 
centuries. It was lnconcelvable that the bodies 
set up for the government of Canada and its 
provinces, any more than that of Great Britaln 
ltself, would betray this fundamental of all British 
and Canadlan life. Rad not Creasy just said that 
Mngna Charta had provided f1·cedom to the utmost 
"for everyone that brcathes Engllsh air'"? To the 
people o/. the time, there seemed no more need 
to recapitulate those rlghts and lncorporate them 
ln an act than there was to lncorporate the ten 
commandments. Engllsh liberty was taken for 
granted. It was basic ln our constitution. It may 
there!ore be asserted that ln the British North 
America Act, by the very necessltles of its exist
ence, there must be found embodled as riRhts of 
Canadlans as such, those !undamentals historically 
known as the libertles of the subject. These Uber
Ues are traditlonal. They are the warp and woof 
of our way of life, as that of ail other English
speaklng communities, and a part of the demo
cratlc system and philosophy. They are the founda
tlon of our conception of cltlzenshlp and of the 
tn · tltutlonal structure of the Dominion and al! lts 
provinces, that is to say, of reoresentatlve and 
parllamentary government and the relgn of law 
among a free people, as opposed to the conception 
and exercise of dictatorial wlll. To the fathers lt 
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was unthlnkable that they should ever be in danger 
from any British legislature, for that legislature 
was simply a manifestation of the free men who 
stood behind it. 'l:'hese rights, to them. were too 
plain to need expression, they were underlying, 
basic, implicit and unchallengeable. The fathers 
therefore, felt no necessity of especially referring 
to or safeguarding in express language the tradi
tlonal and fundamental libertles of the .subject 
from provincial curtallment or annihilation. The 
spirit of th e times has now changed and experi
ence has shown that the liberties of the subject 
are no longer completelY safe in the legislative 
hands of the provinces. 

I think a case was made for that this after
noon. They continue: 

What of the dominion? If the legislature repre
sents the "will of the people", recent experience has 
tended to show that "the wlll of the people" may 
not necessarily be in the direction of traditional 
Jlberty. But shall established liberty on tbat 
account be jettisoned? Liberties sometimes have to 
be maintained not by, l:lut against, majorities ... 
In lnvading the libertles of the subject, in attempt
ing to curtail the full rights of the citizen of 
Canada, the province at present professes to act 
with1n lts own sphere of civil rights. Even if the 
ma tter be put on no higher ground than that of 
preserving uniformity of citizenshlp throughout 
the dominion, a superior plane of civil rights must 
be recognized above the jurisdict!on of the prov 
inces, especially dedicated to guardianship of the 
civil rights of the citizen as a citizen ot Canada. 

That is precisely what I have in mind in 
urging the bouse .to support the amendment. 
I should like to say something more about 
the amendment aiter recess. I shall be just 
a few minutes more. I would ask you, Mr. 
Speaker, kindly to call it six o'clock. 

Mr. Philpoit: Will the bon. member permit 
a question before six o'clock, because I 
should like to hear from him afterward? 

Mr. Caldwell: Yes. 

Mr. Philpott: Is he aware of the effect this 
would have in case of war, when it is nec
essary for the government to have power to 
act quickly? 

Mr. Caldwell: Yes, naturally. This par
liament has declared, as has the government, 
that in the event of war or apprehended war 
parliament will be called together and par
liament will make a decision as to whether 
or not this country will issue a declaration 
of war. 

I know of only one instance in recent years 
when that was not done, and that was . the 
day we dec1ared war on Japan. There had 
been in this house such unanimity of opinion, 
regarding Japan's activities before Pearl 
Harbor that Mr. Mackenzie King telephoned 
thè leaders of the opposition parties and 
asked for their consent to issue a proclama
tion on Sunday, December 7, with a very 
good object in view. The object was that, 
since the United States had been extremely 
considerate of our needs prior to her entry 
into the war against J apan, the government 

[Mr. Coldwell.) 

of Canada would like it to be the first coun
try in the world to declare war on Japan. 
The leaders of the opposition parties in this 
bouse agreed and the proclamation was 
issued that night. That is the only time I 
can remember when it was not done by 
parliament assembled. 

Mr. Philpoit: The hon. member has not 
quite caught my meaning. I am not talking 
about the technique of declaring war. I am 
talking about the necessity for a government, 
in time of war, to have power to act quickly 
in such things as the restriction of freedom 
of speech. 

Mr. Caldwell: The hon. member was not 
here during the war. Had he been here he 
'\vould have been aware of and acquainted 
with the War Measures Act which this house 
passed years ago and which gave the gov
ernment all the powers they required to do 
almost anything they needed to do in war
time. 

Mr. Garson: Will the hon. member permit 
a question? Would not a bill of rights make 
it impossible to pass an act like the War 
Measures Act? 

Mr. Caldwell: No, l do not think so. 

Mr. Philpoti: That is the point I had in 
mind. 

Mr. C<>ldwell: It must be remembered that 
a bill of rights is always amendable 1by par
liament. In the event of .the outbreak of 
war, if an amendment were needed to set 
aside certain aspects of a bill of rights I have 
no doubt this parliament would give imme
diate consideration to it and would give the 
necessary power to the goverrunent. I there
fore see no objection to it on that score. 

At six o'clock the bouse took recess. 

AFTER RECESS 

The house resumed at eight o'clôck. 

Mr. Caldwell: Mr. Speaker, I shall con
clude as quickly as possible. Just before 
the dinner recess the hon. member for Van
couver South (Mr. Philpott) asked me if 
I did not consider that a bill of rights of 
this description might interfere with Canada 
taking action on the outbreak of war. 

During the dinner recess I looked up the 
War Measures Act of ·1914, brought forward 
in the revised statutes of 1927 and appearing 
again as chapter 288 of the revised statutes 
of 1952. The War M-easures Act not only 
sets aside provincial boundaries of legislation 
and so on but gives the government very 
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wide powers indeed in the event of appre
hended war, civil strife or war itself. 

I do not think these powers could be set 
aside by the enactment of a bill of rights, 
and if there was any danger of that I have 
no doubt that parliament itself would soon 
tlnd a way to give to the government ail 
the powe1·s it needed in the event of such 
a catastrophe. I see the Minister of Justice 
(Mr. Garson) wants to interrupt me. 

Mr. Garson: Would my hon. friend permit 
a question? Is not the point here that a 
bill of rights in the terms of the amendment 
of my hon. friend would make it impossible 
for parliament to pass a war measures act 
at all? 

Mr. Caldwell: I do not think so because 
in any event the legislation is on the statute 
books. As I understand it, legislation that 
we place on the statute books does not 
become retroactive. Consequently I think 
the War Measures Act would still be in 
effect among the revised statutes of Canada 
and could be proclaimed without any fear 
of being challenged under a bill of rights. 
However, as I say I am not a constitutional 
lawyer,' and I am not going to dispute with 
the minister. I have no doubt that he can 
find ways and means of getting around a 
situation of this description if it should prove 
to be sufficiently important and awkward. 

Mr. Fulton: It would have corne before 
parliament. 

Mr. Caldwell: It would have to come before 
parliament. The minister by order in council 
could not do it, but I take it that parliament 
is always supreme and anything parliament 
does can be undone or amended by parlia
ment. I noted that the committee in the 
other place stated in its report: 

What ls requlred in Canada ls a broad statement 
of human rights leavlng. as did the drafters of 
the ,United States bill of rights, the detail of 
application and the necessary qualifications and 
exceptions to the courts. 

They go on to say: 
M~y of ~he provisions suitable for inclusion in 

a bill of r1ghts already appear in some portions 
of our law,-

I pointed that out this afternoon. 
-but they are not always of nation-wide applica
tion. Sorne fundam.en~ Iights are already 
expressed m the constitution. Other provisions of 
freedom and securtty are in the statutes and stfil 
others in decisions of the courts, together with 
custom or the commonly accepted way of dolng 
things. 

They go on to say, and this is what I 
have attempted to do and where I agree 
with them: 

What ls requlred in Canada ls one grand and 
comprehensive affirmation, or reaffirmatlon, of 

human rights, equality before the law and of 
securi ty, as the philosophical foundat!on of our 
nationhood, that will assure ·continually to each 
Canadian. that he is born free and equal in rights 
and digmty wlth all other Canadians that he can
not be held in persona} slavery, ~r arbitrarily 
arrested, that he will always be presumed innocent 
of any offence untH proven guilty, tbat he bas 
f r eedom of thought, conscience, expression and 
movement, and so on through the universal 
declaration. Thus will Canadians know Qf their 
f recdom, exercise it in man.Jy confidence and be 
proud of their country. 

That pretty well sums up the view that 
is held fairly generally, I think, by those 
of us who are supporting the passage of 
such a bill. It is spelled out in the amend
ment in detail. I have no doubt that further 
~onsideration by the government might result 
~ some changes in the phraseology, but 
smce the amendment calls for consideration 
by this house of such a bill and its enactment 
l think that purpose would be served by 
the adoption of the amendment to the 
motion. 

Mr. David A. Croll !Spadina): Mr. Speaker. 
I am pleased to be associated with the dis~ 
tinguished member for Rosetown-Biggar <Mr. 
Coldwem in the amendment he has presented 
that is now before the house. It is not often 
~ have the privilege of associating with hlm 
in the common interest as I can on this occa
sion, although on many issues we see eye to 
eye. We had a great afternoon today in that 
we were privileged to listen to two brilliant 
constitutional lawyers, the hon. member for 
Prince Albert <Mr. Diefenbaker) and the 
Minister of Justice ( Mr. Garson) . I too am a 
lawyer, but I am not much of a constitutional 
lawyer. 

I listened very intently to both hon. gentle
men discuss the constitutional issue, and I 
must admit that it has added to my con
fusion, which I now share with the Supreme 
Court of Canada and the privy council. I 
have corne to the conclusion that the only 
ones who are not confused by this issue are 
the people. They know what they want. They 
call it a bill of rights. The Minister of Justice 
said there was a great deal of difference of 
opinion as to the kind of bill of rights that 
was wanted. There was one bill of rights 
wanted by the Winnipeg FTee Press, another 
by the bon. member for Prince Albert, 
another by other eminent gentlemen and 
another by recognized organizations. 

I am not so much concerned with the dif
ferences between these people as l am with 
the fact that they all agree that there is a 
need for a bill of rights. When the Minister 
of Justice tells us that our rights are pro
tected and we do not need a bill, and what 
we are talking about in effect are defects in 
administration, I assure him that it is a little 
deeper than that. I listened very carefully to 
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his presentation, but it left me flrm as to 
purpose and a little uncertain as to method. 

At the present tilne, because the quality 
of our citizenship is not defined, we are in 
danger of baving ten separate and distinct 
types of citizenship in Canada, one for each 
province. It is my view that all freedoms 
are related. If freedom of the press can be 
threatened by provincial legislation at it was 
on one occasion, freedom of conscience and 
freedom of religion may also be threatened, 
as bas also been the case. 

I think we should distinguish between 
ireedom and sovereignty. Sometilnes the lat
ter is taken for the former. Tbey are not tbe 
same. To give examples of the dangers, there 
is the Duplessis padlock law which is still 
the law of one province, the Alberta press 
act which was disallowed, and the recent 
amendment by Duplessis of the freedom of 
worsbip act which bas as its purpose to gct 
around a decision by the supreme court 
which favoured Jehovah's Witnesses. Indi
vidual freedoms are not a law of nature but 
the will of man, and in a fiercely competitive 
world they cannot be taken for granted. 

The desire for a bill of rights arises from 
a popular determination to be free from the 
tyranny of states and masters. S?me p:ople 
have expressed the view that a bill of nghts 
is superftuous. They believe that individual 
freedoms are sufficiently ilnplied in our con
stitution. That point of view has been ex
pressed in the bouse. There are others, .and 
they are in very large numbers, who believe 
that the absence of a bill of rights is an 
alarming thing. Many people are aware of 
the perils of the delay in having one written 
into our constitution. The majority seldom 
need constitutional justification for their 
rights. They usually, in some way, get what 
they want. The laws of arithmetic protect 
them. 

As has already been indicated by one of 
the speakers, .free speech in Canada is guar
anteed by no statute. It is tolerated by the 
courts and it is allowed by the public so long 
as it does not radically affect public opinion. 
Duplessis has never been prevented from 
padlocking newspapers or clamping pam~hl~t 
distributors into jail. Freedom of worship is 
guaranteed by no law on our statute books. 
At the United Nations we defend freedom of 
worship, speech, press, religion and freedom 
from arbitrary arrest; thus we should be 
pinned down to guarantee them at home. 

I suggest it is tilne we defined these free
doms and protected them by writing them 
into our constitution. A bill of rights gives 
the individual citizen the same protection by 
the courts in maintaining his freedom as the 
courts afford governments in ilnposing their 
will upon individual citizens. I have said 
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before and I repeat now that a bill of rights 
is not an acadcmic subject, but a real and 
very live one. It is something that is greatly 
needed by Canadians today, if only for its 
moral and ethnical force. 

There is no (undamental law in Canada 
guaranteeing civil liberties. Therc is no 
fundamental law in Canada forbidding the 
exercise o! power in the denial of civil liber
ties. Ours is a negative freedom. Free speech 
is in a position where it is not forbidden, as 
are the other basic freedoms. I agree with 
the hon. member for Rosetown-Biggar, and 
I urge tbat there is a need for a formal 
restatement of the fundamental principles of 
individual freedom. The people of Canada 
want to know what are their rights. They 
have a right to know that. 

Let me indicate for a moment some of the 
things I have in mind for a bill of rights. 
Tbere are, o! course, the racial discrimination 
cases which are widely reported in the press. 
There are a great number of cases which do 
not came to tbc attention of the public and 
are unknown except to the parties involved. 
One of the fundamental freedoms in any bill 
of rights is the freedom !rom discrimination 
on the ground of race, colour or creed. 
Equally a right is the freedom of the in
dividual wbo practises his religion according 
to bis beliefs. Any bill of rights must protect 
these most precious and persona! of all free
doms, which cannot be limited or qualified. 

In Canada we have no preferential religion. 
In the eyes of the law and at the bar of 

.justice all religions are valid and deserving 
of respect. This must be affirmed in a bill 
of rights so it will be a constant reminder 
to those who may be tempted to instil intoler
ance by reason of their numerical or eco
nomic superiority. We are a land of minori
ties, religious as well as racial. The Protestant, 
the Catholic, the Jew, the Mohammedan
yes, the Jehovah's Witness'-practices bis 
religion not on sufferance but as of right. 

Political .freedom is equally ilnportant. I 
referred before to the Duplessis padlock law, 
which is an abridgement of the right of 
assembly and which is still part of the law 
of one of our provinces. I speak of the right 
of assembly, and that brings to mind old 
phrases that are well remembered, such as 
the rigbt to join the union of one's choice; 
freedom of the press and freedom of com
munication. I do not suggest that legislation 
in itself is a complete answer, but it does 
have the effect of focusing the problem and 
spotlighting for many citizens the real difll
culty. Once awakened to the truth they are 
ready to take action. 

The Minister of Justice quoted part of a 
speech I made in this bouse in 1952. I now 
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gladly acknowledge and am quite ready to 
repeat what I said then. I do so with con
siderablc pride. I said that the basic free
doms are more highly regarded and more 
secure to the individual in Canada than in 
any other country in the world, with the 
possible exception of Great Britain. Ali I 
nsk is that thosc basic freedoms be put into 
writing and written into the constitution. 
Democracy implies the right of any individual 
to think differently from the majority. One 
of the real tests of democratic strengtb ls 
how well it can stand minority pressures and 
differences of opinion, yet at the same tllne 
defend itself from subversive and destructive 
forces which would destroy it without em
ploying the methods that are used by totali
tarian states. 

The purpose of a bill of rights is to guaran
tee that the basic freedom of the individual 
will not be violated, white at the same tllne 
restricting that freedom which might jeopard
ize the safety and security of the state. What 
I ask in a bill of rights is freedom under 
the law depending on two basic principles: 
One, that the individual may do and say what 
he plcases, so long as he does not transgress 
the substantive law of the land; two, that 
public authorities may only do those things 
which are authorized by common law or 
statute. Within that framework our Cana
dian bill of rights can be constructed. We 
have approved the charter of the United 
Nations and the universal declaration of 
human rights has been approved by our 
represcntatives, though not by this bouse. As 
a matter of fact we have been active in 
promoting both of these. If we fail to 
embody them in our constitution we say, in 
effect, that we agree but we are not prepared 
to put them in writing. 

We, as representatives of the people, have 
no power to invade the rights or trample the 
liberties of those whom we represent. As a 
result of our discussion on the bill of rights 
both in and outside this house, progress bas 
been made in Canada. We have fair employ
ment practice lcgislation in the fcderal field 
and also in a number of the provincial fields. 
The racial restrictive covcnant was declared 
invalid by the Supreme Court of Canada, and 
in my own province of Ontario it has been 
prohibited by law. In recent years there 
bas been a definite increase in the anti
discrimination legislation. Discrimination in 
advertising has been outlawed in my home 
province as well as elsewhere. Our labour 
legislation in general prohibits discrimina
tion in employment and anti-labour activities 
by employers. 

But liberties are in danger, and we must 
guard against those dangers. They are in 
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danger in two ways; first the direct conftict 
with a power which does not believe in them 
and which certainly wants to impose its 
philosophies on as many of the world's popu
lation as it can. And, as a reaction to this 
danger, there is the widespread distrust of 
anything in anybody thai diverges irom the 
accepied or established viewpoint. In some 
parts of this country it would take a brave, 
even a !oolhardy man, occupying a white
collar position, who would express openly bis 
belief in socialism, or even his doubts that 
our prescnt economic system lett room for 
improvement. 

Constantly we are being told that democ
racy is something special, something just for 
us, and that the rest of the world does not 
quite seem to understand it. What we call 
democracy is not limited by any place, r ace 
or nation. I bclieve that men yearn for it 
and are lltted to work toward it in the east 
as well as in the west. I share with the house 
the belief in the good life for everyone. But 
I believe in concrete ways of making things 
better, rather than in the magic of an iln
ported slogan. 

So, Mr. Speaker, until wc are prepared to 
guarantee the freedom of the individual and 
place it in a broadly conceived bill of rights, 
supportcd by all the ethnical and social 
sanctions our society can com.mand, we will 
go ill-armed into the grcat ideological contlict 
being waged in the world today. It is my 
belief that there is a great need for a charter 
of human rights, which should be translated 
into a bill of rights. The need for it is both 
overwhelming and self-evident. 

Hon. Stuart S. Garson (Minister of Justice): 
Mr. Speaker, in rising to offer a few com
ments upon the amendment moved by the 
bon. member for Rosetown-Biggar (Mr. Cold
weil) I would like to express my appreciation 
of bis action in clarifying what I think is the 
real issue in this matter, by submitting the 
type of bill of rights which he has offered 
in this amendmcnt in, if I may say so, apt 
and appropriate terms. 

My bon. friend's ideas on previous occa
sions have been the suoject of consideration 
by persons other than myself and I should 
like to quote, and make my own, some l an
guage (rom an editorial from the Winnipeg 
Free Press of Ju\y 9, 1954, beeause I think it 
expresses succinctly exactly what it is this 
bill of rights, in the form which bas been 
moved, would do. The language of the 
Free Press is as !ollqws: 

Mr. Coldwell llM attempted in fact to graft an 
American constitutlonal method to a Canadien 
constitution. British in origin. The Amerlcan con
stitution was carcfully designcd to curb the powers 
of govemment in general, and of the tederal gov
ernment ln parllcular. On the other hand the 
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British constitution, whJJc curblng the powers of 
the crown under King Wllllam's bill of rlghts, 
never atlempted to curb the powers of parliament. 
They are absolute and unquestioned. 

In his amendment the bon. member for 
Rosetown-Biggar says that we should con
sider taking whatever steps are necessary to 
amend the British North America Act so as 
to include therein certain hcadings and sec
tions-and theo be proceeds to set out his bill 
of rights. I do not know ol any better way 
in which one's co-operation can be shown in 
respect of a motion of this sort, other than 
to do exactly what the amendment says; 
that is, to consider the taking of whatever 
stcps are necessary, and to examine just what 
steps would be necessary. Because l think 
that those who try to bring this subject down 
out of the zone of rhetoric into the zone of 
actuality by examining wbat it is that needs 
to be donc, have at least as great a claim 
upon the approbation of those who seek a 
bill of rights as others who make speeches but 
will not take part in an examinai.ion of the 
method by which their speeches can be 
implemented. 

So let us assume that, in defiance of the 
lessons of history, we are prepared to discard 
the tried and approved British principle of the 
sovereignty of parliament, and to substitut.e 
for it the by no means as well proven Ameri
can principlc of a bill o! rights. In doing so 
I suggcst that as a matter of technical neces
sity we must make allowance in this country 
for our Canadian division of legislative powers 
between the parliament of Canada on the one 
band and the legislatures of the provinces on 
the other. 

Il to protect human rights we desire to 
limit the legislative powers of the Canadian 
parliament, the limitation we devise for this 
purpose must be considered as dealing with a 
subject matter which falls within the jurisdic
tion of this parliament. lf on the other band 
we desire to limit the legislative powers of 
provincial legislatures in general, then we are 
dealing with a matter which would come 
within the legislative powers of the provinces 
of Canada. 

Why is this so? It is so because, from the 
time it was passed, the British North America 
Act gave to the provinces uoder the first 
heading of section 92 the Power to amend 
the provincial constitution in any respect in 
which the provincial Jegislature desires. And 
as bon. members who were members of this 
House of Commons in 1949 will recall, at that 
time we in parliament took power to amend 
the Canadian constitution in respect of those 
matters ot purely tederal conœrn. And so far 
as matters which are of purely provincial 
concern on the one band or purely federal 

[Mr. Garson.l 

concern on the other are concerned, they can 
be dealt with by the provincial legislatures 
and by this parliament, respectively, without 
recourse to • aoy legislative authority outside 
of Canada. 

But as matters now stand when we are 
attempting to restrict the pcwers either of 
parliament or of the provincial legislatures in 
respect of a matter of joint concern to the 
federal parliament and to the provincial legis
latures, then the present position is that tbat 
restriction could only be imposed by the im
perial parliament at Westminster to whicb we 
would have to go !or our amendment. Inci
dentally if the amendment moved by the hon. 
member for Rosetown-Biggar CMr. Coldwem 
were given eft'ect the resultant coostitutional 
change would limit, not only provincial 
powers in other respects but it would limit 
the power which provincial legislatures al
ways have had to amend the constitutions of 
the provinces by imposing upon them the 
restrictions which are outlined in bis pro
pcsed bill of rights. 

It is considerations such as these which 
make the enactment of a bill of rights in a 
country like Canada in which the jurisdiction 
is divided between !ederal and provincial 
legislatures so complex and di.fficult. As I 
think most bon. members are aware, we have 
been engaged in the past in conferences with 
the provinces with a view to devising some 
method whereby we could amend in Canada 
those matters of joint concern to parliament 
and to the provincial legislatures without 
being under the necessity of having to go 
to the imperial parliament to secure such 
amendment. 

In my view I think it is the course of 
~rudence tha~ we should postpone the ques
tion of secunng a bill of rights even if it 
were desirable upon othcr grounds until we 
shall have achieved at least in ~ubstaotial 
part this constitutional reform of being able 
to_ amend our constitution in our own country 
w1thout recourse to the parliament at West
minster. 

Tbere are three reasons !or this. In the 
first place, I think wc shall make better 
progress if we do not consider more than 
one difficult and complex matter at a time. 

Secondly, having regard to the fact that 
the administration of justice falls within the 
jur isdiction of provincial governments, and 
that any new provisions brought into exis
tence in the form of a bill of rights will have 
to be enforced as part of the law of the land 
by the provincial authorities, it would seem 
that a bill of rights would operate much more 
effectively if it were concurred in by the 
provincial authorities who will have to play 
such a large part in its administration. 

Jt 
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My third reason is a more difficult one. It 
h~s _to d? with this question of divided juris
d1ction m a federal state like Canada. To 
ex~~ain this . po~t involves comparing the 
British constitution, the United States con
stitution and the Canadian constitution. 
. One of the first principles of the constitu

tion of the United Kingdom is that which I 
hav4: referred to already, the sovereignty of 
parliament. In the United Kingdom no court 
n:ay dcclarn any act of parliament ultra 
vires. Because parliament is supreme in that 
country that question never arises. No matter 
to :-Vhat ~egree statutes of parliament in the 
Uruted Kingdom may destroy human rights 
and the fundamental freedoms of its citizens 
thcy are n~vertheless valid as being wi~ 
the sovere1gn powers of parliament. The 
great landmarks of English constitutional 
developmeot such as Magna Carta, the habeas 
corpus act and the bill of rights act of 1688 
can be repealed or amended by a statutc 
passed by a mere majority in the House of 
Commons and the House of Lords. These so
called charters of liberty arc merely part of 
the law of the land which parliament can 
amend at v;rill. 
. ~t is true _that th~sc charters do protect the 

Citizcns agamst arb1trary action by the crown 
or by the governrnent, but since thesc charters 
are .themselves subject to the sovereignty of 
parhament they cannot protect a citizen 
against the action of parliament itself. As 
long ~s ~e U~te~ Kingdom retains its present 
constitu~1on, it is impossible from a legal 
standpomt for the United Kingdom to provide 
a charter of liberties, a bill o! rights which 
a subsequent parliament could not ch

1

ange. 
ye~ I ask you to note that it is under this 

pnnc1ple of the sovereignty of. parliamcnt 
with no ~mitations upon the powers of parlia~ 
men.t, w1th no charter of liberties which 
parliament cannot change or repeal at will 
that a greater degree of political liberty over 
a lon~cr period of time has been achieved 
than rn any other nation in human history. 
In ma~y cases it is in this country where 
there is no charter of liberties that the 
D:ationals of other countries, whose human 
nghts and fundamental liberties are sup
pose~ to be guaraoteed by constitutional bills 
of _right, flnd ~anctuary as political refugees. 
It 1s under this same principle that in Can
ada we have found a degree of political 
freedom throughout our history which is 
second only to that of the United Kingdom. 

On the other hand. in the United States 
the overriding legal sovereignty ig. oot in 
congress, nor is it in the state legislatures. 
At the end o! and as a consequence of the 
suc~essful American revolution the legal sov
ere1gnty of that great nation resided in the 
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rebellin~ citizens themselvcs. As you will 
rccall, m the beginning of the American 
declaration of independence we find the words 
"We the people". Having succcssfully re
be~ed they weot about the settiog up o! 
the1r own _governments. It was they who 
clothed t_heir congress and their state Iegis
laturc Wlth all the legislative powers which 
the! possess. The constitutional restrictions 
~h1ch make up the American bill of rights 
m the Am_erican constitution and which pro
tect ~encan citizcns' liberty and property, 
are s1mply. powers which the people ot that 
country w1thheld from thcir congress and 
their . state lcgislatures for tbemselves, the 
Amcncan people. For example, the due proc
ess of ~aw clause to whicb the hon. mcmber 
for Pr~nce Albert <Mr. Diefenbaker> refer
re~ thi~ afternoon is a restriction upcn the 
leg1slahve powers withheld from the Ameri
can law-making bodies both in the federal 
and state spheres by the American people. 
. Wh.en Canada as a newly-created nation, 
mhented ~ro~ the_ U~ted Kingdom its pres
en~ ~onshtutLon, 1t mherited with it this 
prmc1pl.e of the sovereignty of parliament. 
The pr1vy council bas held that the Cana
dian p_arliament, upon the one band and the 
Canadian provin~ial legislatures, ~pon the 
other, are sovere1gn within their respective 
jurisdi~tioos and that together they are 
au~hon~ed to exercise the whole field o! 
leg1slativc power. 

But b~cause Canda was created as a fed
cral nation made up of the federal govern
n:ent and provincial governmeots the neces
sity arosc of dividing legislative power be
tween the federal parliamcnt on the one hand 
an~ th.e . p~ovincial legislatures on the other: 
1:h1s d1v1Sl?n has imported into our constitu
~on t:vo ideas which are in some degree 
mcons1stcnt with one another and for which 
w~ must make allowance in our approach to 
th1s problem of a bill of rights. 
. On the one band, Canada and the prov
mc7s have togctber inherited the whole sov
ere1gnty of the British parliament. On the 
other band, this division ot legislative pcwer 
between the parliament of Canada and the 
provincial legislatures has imposed specific 
limitations on their respective powers. For 
example, the parliament of Canada cannot 
legislate with regard to those matters which 
c?m~ unde~· provincial jurisdiction. The pro
vmc1al leg1slatures cannot Iegislate with re
gard to thosc matters which corne under 
federal jurisdiction. As regards matfers of 
joint concern to the Canadian parliament 
and the provincial legislatures of Canada 
any restriction upon the legislative powers of 
the Canadian parliament and the provincial 
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legislaiures that might be required by a bill 
of rights such as that moved by the hon. 
member for Rosetown-Biggar must be pro
vided, as matters now stand, by the parlia
ment of the United Kingdom, the legislative 
body which enacted the British North 
America Act in the first place. 

Let us suppose that before we can agree 
with the provinces as to a method of amend
ing our own constitution within Canada in 
matters of joint concern we ask the British 
parliament, as we should have to do, to 
impose upon this federal parliament and 
upon the provincial legislatures constitutional 
restrictions similar to the United States bill 
of rights, or, to be more specific, of the 
type which the hon. member for Rosetown
Biggar moved in bis amendment this 
afternoon. 

What does it mean to impose such con
stitutional restrictions? It is just another way 
of saying that we withdraw from our parlia
ment, or the imperial parliament withdraws 
from our parliament and our legislatures the 
lawmaking powers to pass a certain type of 
law, a law in the terms of my hon. friend's 
amendment for example: 

Abridglng freedom of speec~ and expression. or 
freedom of religion, or of the press or other 
means of communication or the right of lawful 
assembly, association or organizatlon. 

When that restriction has been imposed, 
then from that time on it will not be pos
sible for this parliament or provincial legis
latures to pass a law of that kind, and the 
power to do it in all matters of joint concern 
will be reserved not in any legislative body 
in Canada, but in the imperial parliament 
in England. 

Mr. Knowles: May I ask the minister a 
question on that point? Does he think that 
the parliament at Westminster would pass 
any legislation of tbat kind, apart from a 
request of the Canadian parliament? 

Mr. Garson: I do not suggest that it would. 

Mr. Knowles: Then it is a meaningless 
argument, is it not? 

Mr. Garson: No, not at all because the 
difference is this. In the United States they 
secured the eighteenth amendment to their 
constitution by a method provided in their 
constitution for amendments of that kind and 
withdrew from their legislative bodies the 
power to pass laws authorizing the sale of 
spirituous liquors and thereby brought about 
prohibition in that country. When this pro
hibition policy proved to be a colossal failure 
they had in their constitution, already pro
vided for in advance, the means whereby they 
could repeal the eighteenth amendment and 
abolish the colossal failure. But in our case, 
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if a corresponding amendment to our con
stitution had to do with a matter that was 
of joint concern to the federal parliament 
and provincial legislatures, the legislative 
power withdrawn from parliament and our 
provincial legislatures would then rest in 
the imperial parliament at Westminster, and 
we should have to go back later as sup
pliants and ask them to please repeal that 
amendment and restore such legislative 
powers to the parliament and provincial 
legislatures of Canada. 

Mr. Knowles: That is no different from 
what happened in the United States; they 
had to go back over the same route. 

Mr. Garson: There is this differenœ. When 
we shall have taken, as 1 am confident that 
ultimately we shall, taken to ourselves in 
Canada the power to amend our own con
stitution and also at the same time to repeal 
any amendment that we do not wish to 
maintain, that will be the time when it would 
be proper to consider the superimposing of a 
bill of rights upon our constitution. 

I said a few moments ago, sir, tbat our 
parliament and our provincial legislatures are 
supreme and sovereign within their respec
tive spheres of jurisdiction. Acts of parlia
ment of Canada eau be held to be ultra vires 
because they deal with matters which corne 
under provincial authority. But they cannot 
be held to be ultra vires because they may 
authorize emergency procedures such as those 
under the War Measures Act, or because they 
confiscate property without compensation, or 
because they interfere with private contracts. 
I must say, with great deference to the bon. 
member for Rosetown-Biggar, that it seems 
to me that if we had grafted upon our con
stitution, or I should say superimposed upon 
our constitution, a bill of rights in the form 
in whfoh he has suggested, our legislative 
power to pass an act like the War Measures 
Act to deal with national emergencies in 
wartime would be very seriously open to 
question. Indeed I have suspected that the 
great zeal and enthusiasm with which the 
communists have supported the campaign 
for a bill of rights is because they would like 
to put us precisely in that position. 

We arc in a position here in which we have 
to secure from the parliament of the United 
Kingdom amendments to our own constitu
tion with respect to ail of these matters of 
joint concern to Canada and the provinces. 
Thus bill of rights restrictions upon the 
powers of parliament and provincial legis
latures would result in the subject matter 
of such restrictions resting with the imperial 
parliament during the interval that the bill 
of rights restriction continued. My view is 
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that instead of moving into such complica
tions of a bill of rigbts before we have 
acquired full powers to amend our constitu
tions in Canada we would be better off to 
adhere to the principle of the sovereignty of 
parliament which has served us very well in 
the past, and has also served the United 
Kingdom well. 

When we look at that country and think 
that in times of direct national peril elec
tions did not cease to be held, and parliament 
did not cease to sit and deal with matters in 
open discussion in the freest possible man
ner, and that there was a minimum invasion 
of human rights and liberties even in war
time, it makes one refiect as to whether the 
sovereignty of parliament is something that 
we should lightly cast aside in favour, sir, 
of what? In favour of constitutional guaran
tees such as the following excellent ones. I 
should like to read these into the record: 

Article 87. Ali court cases are heard in public 
and the accuse<! is guaranteed the r!ght to be 
defended by counsel . 

Article 88. Judges are independent and subject 
only to the la w. 

Article 94. Citizens h ave the right to rest and 
leisure. 

Article 100. Citizens are guaranteed by law: 
(a) !reedom of speech; (b) Ireedom of the press; 
(c) freedom of assembly, including the holding 
of mass meetings; (d) ft'€edom of street processions 
and demonstratlons. 

Mr. Fulton: Is this the United Nations' 
declaration? 

Mr. Garson: No; I shall tell my hon. friend 
what it is when I have tlnished. I continue: 

Article 102. Cîtlzens are guaranteed inviolabillty 
of the person. 

Article 103. The lnviolability of the homes of 
citizens and privacy of correspondence are pro
tected by law. 

Article 111. Elections of deputies are . eQual: 
each citizen has one vote: ail citlzens participate 
in elections on an equal footing. 

Article 115. Voting at electlons of deputles is 
secret. 

These, sir, are the articles which form part 
of the constitution of the Byelorussian Soviet 
Socialist Republic of February 19, 1937, as 
amended and supplemented u,p to and in
cluding July 11, 1947. They are a pretty good 
example, both in their content and in their 
operation, of the fact that you do not make 
a new heaven upon earth by passing a bill 
of rights. 

Thus, f\'ir. Speaker, I suggest that the 
choice which faces us here in Canada, and 
which has been placed before us on the 
order paper by the hon. member for Rose
town-Biggar, is the choice between placin g 
our faith in the sover eignty of parliament 
and in the good sense of the Canadian people 
who elect parliament on the one hand, or in 
constitutional provisions such as those which 
1 have just read, as interpreted by the courts. 

li purely as a matter of theory-if words on 
paper or bills of rights or anything of that 
sort can in themselves be our salvation-I 
think you cannot get a much better constitu
tion than the one I have just read. 

But when we corne to administer any form 
of bill of rights this question is at once 
raised: If we are afraid of parliament and of 
pubJic opi.nion which elects parllament, wbat 
of the courts? Are they completely immune 
from public opinion? Should they be com
pletely immune from public opinion? We 
well may wonder whether, in the last analy
sis, there is much choice between these two 
alternatives. In a democratic country sucb 
as Canada surely, in the last analysis, it is 
public opin.ion-that is the contents of the 
minds of the people, their character and their 
intelligence-which governs their voting and 
elects their parliaments. In spite of all the 
guarantees which may be given in any con
stitution. I suggest tbat the experience in 
many, if not all, of the countries that have 
constitutional guarantees, is that it is the 
state of judicial opinion, in the light of the 
state of public opinion, which determines to 
what extent constitutional guarantees of 
human rights and fundamental freedoms are 
to possess reality and effectiveness. 

In the poll tax states, for example, the bill 
of rights written into tbe American constitu
tion is what the courts of those states say it 
is, and persons who are guaranteed the 
franchise by the constitution do not neces
sarily get it. The constitutional rights 
possessed by any people are limited by public 
opinion and by the remedies which are 
aètually available in the courts to enforce 
those rights. I think that he would be a 
most naive and unobservant man who would 
compare unfavourably ibe human rights and 
fundamenta l freedoms enjoyed by the people 
of the United Kingdom or Canada under the 
system of the sovereignty of parliament witb 
those enjoyed by any other people anywhere 
in the world under the constitutional guaran
tees of a bill of rights. 

There are some other difficulties in this 
connection, and I do not think that we are 
honestly approaching this question if we do 
not face them. There are some offences or 
alleged offences aga1nst human rights and 
fundamental freedoms which are not breaches 
of the law which any bill o.E rights guarantee 
can prohibit or prevent. They are breaches 
of ethical persona! conduct in that sphere 
of one's life which, in a free country, is 
beyond the reach of the law. Suppose, for 
example, that an otherwise admirable citizen 
who is sufficiently eminent that his approval 
or disapproval is of some consequence, hap
pens to have strong racial views; and suppose 
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that a·t a public gathering or otherwise be 
snubs another man because of his race. The 
wound here may be infinitely more painful 
than any !rom which the law could protect 
the other man. Yet it is questionable indeed 
whether any bill of rights could protect 
against such a wound. Some o.f the worst 
cases of discrimination occur in thé field of 
ethics. They are not susceptible to legal solu
tions, constitutional or otherwise. I suggest 
that the sooner we recognize them as ethical 
misdemeanors, the sooner we understand that 
the only way in which we can cure them is 
by educational enlightenment and the force 
of public opinion, the sooner we shall make 
some real progress in their cure. 

Upon the who1e, I submit that we have 
fared rather well in Canada undcr this 
inherited principle called the sovereignty of 
parliament. For a country which, whcn it 
began, was a small frontier and an extensive 
wilderness and is now a larger area of settle
ment with a large frontier and stm quite a 
large wilderness, the human rights and 
fundamcntal freedoms which our people have 
cnjoyed throughout our history, the adminis
tration of our justice, the character ol. our 
politic:il li!e, the distribution of our justice, 
the character of our political life, the distri
bution of our national income even, will com
pare not unfavourably with those of most 
other countries in the world. Our lreatment 
of minoritics will not compare unfavourably 
with that of the United Kingdom herself. The 
law as well as the practiee of our Cederal 
government and of our provincial govern
ments is democratic. We already enjoy a 
large measure of political liberty. Ask any 
Canadian soldier who fought in Europe how 
we compare in this respect with the nations 
through which he travelled. 

By virtue of the act passed by this govern
ment in 1946, Canadian citizenship is now 
clearly defincd; and so far as I know, no 
race nor creed is barred. Our immigration 
laws upon the whole are enlightened and 
just. We have universal franchise for adult 
men and women, without property require
ment of any klnd. There is no restriction 
upon citizens as regai·ds the holding of office. 
Anyone can start a new political party who 
can find the people to listen to him and accept 
his views. There is no limitation upon the 
views which he may expound. We even per
mit communists to criticize most severely our 
own system of government, and some of those 
who advocate a bill of rights censure us for 
doing so. 

I mention these things, Mr. Speaker, merely 
to inject a liitle bit of realism into our con
sideration of this matter. We cerlainly should 
not be smug. Certainly we can improve our 

fM.r. Garson.] 

position in relation to human rights and 
fundamental :Crecdoms. I have mentioned 
these matters because I believe that in a 
great deal of the discussion which has taken 
place on this subject, adequate consideration 
has not been given to the merits of our con
stitution which is modelled upon that of 
Great Britain. I suggest that before we 
change from the British principle of the 
sovereignty of parliamcnt to a bill of rights 
similar to that of the United States of Amer
ica. we must thoroughly understand what 
we have in order to be very sure that that 
which we substitutc for it is really an 
improvement. 

I must confess, Mr. Speaker, that for my 
own part it would rcquire much stronger 
arguments than those which have so far been 
brought forward to make me think that the 
superimposition upon our British constitution 
of a bill of rights in the form advocated by 
the hon. member for Rosetown-Biggar 
(Mr. Coldwell) would improve the present 
protection which we now enjoy. But I am 
only one citizen of Canada. If there is a 
majority of my fellow-citizens who would 
prefer to have a bill of rights such as that 
suggested. I still would venture to suggest 
that there would be much less confusion if, 
before attempting to secure it, we should first 
dispose of another major constitutional issue 
with which this parliament and the provin
cial legislatures are now concerned. namely 
that of agreeing upon a method of amending 
our Canadian constitution in Canada in mat
ters of joint fedcral and provincial concern. 

Moreover, in relation to the actual enact
ment of a bill of rights, I think it will be 
necessary and wise !or the government of 
Canada to confer with the governments of 
the provinces in this matter. A bill of rights 
will certainly affect ( 1) matters of joint con
cern to parliament and the provincial legisla
tures; (2) matters which come wholly under 
federal jurisdiction; (3) matters which corne 
wholly under provincial jurisdiction; ( 4) 
matters-and thcre arc a. number of thcm
which in some aspects, such as freedom of 
speech, freedom of the press and the like, 
are under federal jurisdiction and in other 
aspects are undcr provincial jurisdietion. 
This bcing the case, it secms to me that the 
whole question should be considered in con
sultation with the provincial governments 
before the Canadian parliament, by a joint 
address of the Senate and the House of Com
mons requests the parliament of the United 
Kingdom to enact anything approaching a 
bill of rights. 

There are sevcral good reasons for this. 
Let me mention only two. The first is one 
to which I have already rcferred. Since the 
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provinces, under the British North America 
Act are responsible for the administration 
of Justice, the operation and enforcement of 
a bill of rights of the American type would 
be exceedingly difficult, if not impossible, 
without the full co-operation of the provincial 
authorities. The second reason is that we are 
not likely to have such provincial co
operation if we in the federal field take the 
initiative to impose limitations upon provin
cial rights and powers without consulting the 
provincial governments. In considering the 
amendment-

Mr. Knowles: Before the minister leaves 
t.hat, would he permit a question? 

Mr. Garson: Yes. 

Mr. Knowles: Is he in a position to say 
when it is intended to reconvene the con
ference of the federal and 1provincial govern
ments to discuss that very important matter 
of finding a way to amend our own constitu
tion here in Canada, in ail its aspects? 

Mr. Ga rson : No, I am not. I would imagine 
that there probably would be a consideration 
of that matter along with the conference on 
fiscal mattcrs which has been suggested, but 
I am not in a position t-0 confirm that. That 
does not corne within my sphere of jurisdic
tion. The amendment of our present British 
North America Act which has been recom
mended by the hon. member for Rosetown
Biggar (Mr. ColdwelD in his amendment 
would, for example, limit the legislative 
powers of the provincial legislatures under at 
least four headings of section 92 of the British 
North America Act. It would limit their 
powers undcr heading No. 1, which is: 

The amendment Crom Ume to tlme. notwlthstand
lng anythlng ln thls act. of the constitution of the 
province. except as regards the office of lieutenant
governor. 

At the present time this power resides in 
the provinces. What is proposed by the bill 
of rights is a series of provisions that would 
certainly alter the constitution of the prov
inces. Thcn it would interfere with heading 
No. 13, "property and civil rights in the 
province." It would inter!ere with heading 
No. 14, "the administration of justice in the 
province", and so on, and it would also inter
fere with heading No. 15, which is as follows: 

The imposition o! punlshment by fine, penalty, 
or imprisonment Cor en!orclng any law of the 
province made ln relation to any matter coming 
within any of the classes of subjects enumerated 
in this section. 

In addition, 1 should think that the amend
ments proposed by the hon. member for 
Rosetown-Biggar would likewise supersede 
provincial legislation such as the Saskatche
wan bill of rights act and the Ontario !air 
accommodation practices act of 1954. 

While, therefore, it would perhaps \le pos
sible--and I think this was the point that the 
hon. member for Winnipeg North Centre (Mr. 
Knowles) was making-for the parliament of 
Canada, by a joint address of the House of 
Commons and Senatc, to get the imperial 
parlîament at Westminster to act, by means 
of that joint address, to impose limitations 
upon the legislative powers of the parliament 
of Canada and of the provincial legislatures, 
I feel certain tha t such an action would be 
regarded by the provincial authorities as a 
fcderal interference with provincial rights, 
and that they would certainly !eel this way if 
wc were tO take that step without any pre
vious consultation with thcm. 

I would suggest that this would be a poor 
way indeed of securing the necessary co
opcration of the provincial authorities in the 
administration of justice If indecd it did not 
in other respects set up a regrettable and 
unnecessary resentment. lt is for these rea
sons that I submit that the steps that the hon . 
member for Rosetown-Biggar says should be 
taken to lead up to this bill of rights which 
he rccommends should be steps taken by the 
!ederal government in consultation with the 
provincial governments of Canada. 

I certainly wish to thank hon. members, 
Mr. Speaker, for the patience with which 
thcy have listened to me, and I desire to 
repeat, as I said at the bcginning of my re
marks this afternoon, that I am not speaking 
for the government. In my remarks I have 
attempted to clarify the nature of the prob
lem. If my remarks have contributed to this 
end, I shall be more than content because 
that is all that they purport to do. 

Mr. Jean-Fr ancois Pouliot (Temiscouat al: 
Mr. Speaker, the first paragraph of the motion 
refers to freedom of religion, and it reads 
th us: 

That, in the op!nlon of thls house, immediate 
conslderation sbould be glven to the advisabillty 
of lntroducing a bill or dcclaratlon of rights to 
assure amongst other rlghts: 1. Freedom of 
rcll2lon . .. 

I am sure that the sponsor of the motion, 
who is one of our most learned colleagues 
and one of the ablest Jawyers in the bouse, 
must know that freedom of religion already 
exists in this country and has existed for 
over a century. He must be familiar with 
the statute 14 and 15 Victoria, chapter 175, 
passed in 1851, which reads thus: 

Whereas the recognition of legal equality among 
all religious denominations ls an admltted principle 
of colonial legislation: 

And whereas in the statc and condition of this 
provlnce, to wbicb such a prlnclple is peculiarly 
opplicable, i t is desi rable that tne same sho;ùd 
receivc the sanction o1 direct legislative au thonty, 
rccognlzlng and declaring the same as a fund a
mental principle of our clvll poUty: 
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Be it therefore declared and enacted by the 
Queen's Most Excellent Majesty. by and witb the 
advlce and consent of the JegislaUve council and 
of the leglslatlve assembly of the province of 
Canada, constituted and assembled by virtue of 
and under the authorlty of an act possed in the 
parllament of the United Kingdom of Great Britaln 
and Ireland, and intituled. an act to reunite the 
provinces of upper and lower Canada, and for the 
government of Canada, and it is hereby declared 
and enacted by the authorlty of the same-

This is the point to whicb I direct your kind 
attention. 
-that the frec cxercisc and enjoyment of rellgious 
profession and worshîp, without discrimination or 
preference. so as the same be not made an excuse 
!or acts of llcentiousness, or a justification of prac
tlces inconslstent wlth the peace and safety of 
the province. ls by the constitution and Jaws of 
this province allowed to all Rer Majesty's sub
jects withJn the same. 

My bon. friend and the other bon. members 
who have spoken unquestionably know that 
legislation had the sanction of Queen Victoria. 
Moreover, it was in the Revised Statutes of 
Canada of 1859, title 7, religious mattcrs, 
chapter 74, with the following marginal note 
whicb speaks for itself: "Freedom of religion 
guaranteed by law". This was before con
federation, but after confederation this legis
lation was incorporated in the statute books 
of the province of Quebec. My references are 
1877, chapter 214; 1887, cbapter 235; 1925, 
chapter 198; and the revised statutes of 1941, 
cbapter 307. For the province of Ontario the 
references are 1877, chapter 214 and 1887, 
chapter 235. r have not found it in the last 
revised statutes of the province of Ontario. 
As it was part of the legislation that united 
Canada before 1867, and as it has been 
incorporated in the statute books of Quebec 
and Ontario respectively after confederation, 
it shows that it is a provincial matter, even 
if it is not in the latest edition of the revised 
statutes of Ontario. 

Now, Mr. Speaker, the hon. gentleman 
quoted lhe opinions of the leaders of some 
churcbes to the effect that we should have 
a bill of rights. Probably they had not been 
informed that such legislation existed, other
wise they would have made their representa
tions to the competent authority which, in 
this case, is the province of Ontario and the 
otber provinces. A friend of mine told me 
that similar legislation exists on the statute 
books of Nova Scotia, but I did not have 
time to verify that :tact. It may be so. This 
is purely a provincial matter; it is a matter 
of civil rights. 

The matter of rcligious freedom being 
established and guaranteed by law, let us 
look at the other freedoms. The other free
dom mentioned by the sponsor of this motion 
was the freedom of speech. This is a relative 
matter. Wihat constitutes freedom of speech? 

[Mr. Pouliot.] 

My hon. friend bas too much experience to 
contend that freedom of speech is boundless. 
It is not, because after be had spoken for 
40 minutes he was interrupted. The rule 
1prevented him from speaking longer than 
40 minutes, but unanimous consent was given 
to let him proceed further. The same privilege 
was made available to some other bon. 
gentlemen. 

Now, thcre are other tbings, too. One can
not use bad language with regard to lier 
Majesty or the royal family, or with regard 
to our colleagues in the house. Sometimes we 
go to extremes. It is seldom that the freedom 
of speech of any individual is questioned 
when he is abiding by the rules. Of course 
no one ever suffered more than I did, per
sonally, in so far as my fundamental freedoms 
and human rights were concerned. I thank 
my friends the hon. members for Winnipeg 
North Centre <Mr. Knowles> and the leader 
of the CCF party for offering to corne to my 
rescue in some difficult circumstances. But 
they were the on!y two. The bon. member 
who sponsors this motion concerning freedom 
of speech did not corne to my rescue. I would 
have been glad to have had his assistance. 

I had some difficulties in this bouse. I was 
abiding by the law, but the interpretation 
of the law was different. I thought the bon. 
member would corne to my rescue with bis 
eloquent voice in order to have my rights 
restored and my !undamental freedoms 
unimpeached. Unfortunately it did not happen 
in that way. 

Mr. Knowles: We do noi bave the 
eloquence, we just love you. 

Mr. Pouliot: He was preparing a speech on 
some other matter which was of more impor
tance to him at tbat time than the question 
of freedom of speech. 

I have just checked the record, Mr. 
Speaker, and noted that in the year 1947-1948 
there were numerous sittings of the com
mittee on human rights. My hon. friend 
shone by bis presence and was missed very 
mucb when he did not attend the sittings. 
Upon looking at the record for 1947 I ftnd 
he attcnded two sittings of the committee 
and missed six. In 1948 he attended three 
and missed ten. This is unfortunate, because 
if he had attended an the sittings of the 
committee the report would have been much 
more conclusive as a result of bis experience, 
and perhaps now we would have legislation 
on buman rights and fundamental freedoms. 
This is a fact. 

We have spoken about freedom of speech, 
and there is freedom of the press. Freedom of 
press is another thing that is very interesting. 
When I was in London in 1937, at the time 

) 
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of the coronation, I recall that ihe press im
posed censorship upon itself on news con
cerning the Duke of Windsor and his mar
riage. There was no regulation, but they 
thought the atmosphcre existing at the time 
did not permit the press to give some of the 
details about the marriage and wedding trip 
of the Duke of Windsor. Now, that was a 
curtailment and it was self Jnflicted. Is my 
hon. friend so sure that the press is free? 
It is not, and no legislation can change it 
because the press is the mirror of the views 
of its owner. 

What newspaper is free from its own owner? 
I ask my bon. friend that question. With his 
wide experience he knows quite well that if 
lhe owner of a newspaper is in favour of a 
certain thing, that newspaper will not speak 
against it; otherwisc the editor will be fired. 
He knows it. What law can change it? How 
can he change the relations that exist be
tween the owner of a newspaper and bis 
editor? Naturally, some owners of newspapers 
are more broadminded than others. It 
happens sometimes. There is a time when 
they may say to the editor, "Stop", or "Go". 
My hon. friend, with all bis learning and with 
ail the fine speeches be bas made about 
freedom of the press, cannot change it. 

Now, the press is not free from the adver
tisers. For instance, an advertiser who pays 
for a full page daily advertisement deserves 
recognition by the newspaper that prints bis 
advertisement. Can my hon. friend deny it? 
Can anyone deny it? This is a tie; this is a 
string. This string may become a big, strong, 
powerful cable. Can my bon. friend change 
it? No, sir, he cannot. And when we begin 
to analyse bis motion we see that while it is 
wonder!ul theoretically, in practice it is hard 
to apply. 

And then, as to radio, I happen to be in 
ditrcrent places, and on one occasion I atten
ded the silliest thing I bave ever seen. It 
was a conference of the Canadian Bar 
Association on the uniformity of law. Does 
my hon. friend know about it? Well, I was 
tbere, and all the attorneys general of the 
provinces were there. Sorne were asleep; 
some were awake. 

Mr. Knowles: The former were as bright as 
the latter. 

Mr. Pouliot: Their idea was to pass the 
same resolutions again and again a week 
before the Canadian Bar Association met. 
This meant that the attorneys general and 
the small fry of their departments were to 
bave an extra vacation of one week before 
the convention to discuss the same matter. 
Always platitudes. On this occasion, referring 
to radio, they passed draft legislation of the 

kind my bon. friend uses in bis motion. It 
was to the effect that when someone spcaks 
over the radio and in doing so is guilty of 
slander, the one who speaks is not to be 
held responsible but that the radio station 
must accept responsibility. That draft legis
lation was adopted by the committee on the 
uniformity of law, but it was never passed 
by any legislative body. 

Then, as to habeas corpus, my bon. friend 
should not be concerned about that. When 
habeas corpus is abrogated or suspended, 
otherwise than by immediatc legislation, it is 
in virtue of an act of emergency powers 
passed by parliament because of particular 
circumstances, where the state could be in 
danger. But I will add something to that. I 
wish to convert my hon. friend to my views. 
r will tell him honestly that he is such an able 
lawyer that habeas corpus would have no 
importance to bis clients. There is no one he 
could not get out o:C jail, and that would setue 
the question. 

I have taken some notes, one of whicb 
r elates to the Canadian Daily Newspaper 
Association. The hon. member for Prince 
Albert referred to the case of Mr. Blair 
Fraser, and made a fine dissertation about the 
examination for discovery. That was a civil 
case· it was not a criminal case. And as it 
was 'a civil case it came under the jurisdiction 
of the provinces. Ottawa had notbing to do 
with it, and my hon. friend knows that better 
than anyone else. 

Then he mentioned the names of a few 
illustrious sponsors of a draft bill of rights. 
They are great men in tbis country. Opinions 
are free; but they spoke like philosophers or 
dreamers, and they did not mention a fact. 
They were speaking theoretically and in an 
academic fashion. My bon. friend, who is 
realistic and a man of action, took the trouble 
to transcribe in longhand some of those utter
ances. I cannot understand them. 

Is it true, sir, that we value freedom less 
than we did 50 years ago? We value it 
more, because this country has reached the 
point where there is no other country that 
offers greater freedom than Canada. But 
some people speak about more freedom. 
Where does frecdom stop? It would be very 
interesting to know that; because on the one 
band where freedom is not limited my hon. 
friend and otbers wbo think as he does can 
rise when they feel like it and speak in 
support of human rights and fundamcntal 
freedoms. But, outside of fair limits, llmits 
sanctioned by law, can they corne to the 
defence of one who has exceeded those limits? 

In order to discuss the matter properly 
my hon. friend should tell us what the limit 
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is. He should tell us where liberty and free
dom end and where licence begins. The bon. 
member was fair in that respect, but be was 
not clear enough. He said that free speech 
is not licence, and I agree with him on that. 
He said that anyone who speaks becomes 
subject to punishment when bis words strike 
at the security of the state; the rights of 
others or are blaspbemous. And I agree with 
him on that. But on the other hand this 
statement is a denial of the first part of his 
argument. 

I would like him to explain-and be can 
do so---who can complain, if they have struck 
at the security of the state and the rights of 
others. or have been blasphemous. It is a 
very difficult matter, and no one realizes it 
better than the hon. member. 

I took careful note of what he said when 
be asked this: Who denies the right whereby 
ideas may be tried before the bar of public 
opinion? Nobody denies it. My hon. friend 
is free to say anything he likes to the people. 
They can listen to him; they can approve of 
what he says or they can disapprove. They 
have the same right to be free as he has. 
When has my hon. friend been prevented 
from subroitting ideas to the bar of public 
opinion? Never. This is an exaggeration of 
language. 

He said that we already have a bill of 
rights in the British North America Act. He 
referred to the Saumur case and quoted Bora 
Laskin, a professer of the University of 
Toronto. I am not familiar with the top 
jurists of the University of Toronto. As I 
say, my hon. friend referred to the Saumur 
case and the various opinions expressed by 
the justices of the supreme court. Mr. Bora 
Laskin says that this extraordinary division 
of opinion creates a result tbat is as curious 
as it is _unsati$factory. 

Then my hon. friend suggests that bis draft 
bill be submitted to the supreme court. How 
can he suggest that when be quotes and takes 
as bis OWII an opinion expressed by a Toronto 
professor to the effect that the decision of the 
supreme court in a similar case was as curious 
as it was unsatisfactory. Then he insists 
upon a parliamentary committee. 

I appeared before the parliamentary com
mittee on human rights and fundamental 
freedoms. Along with two of my colleagues 
I had been abused. One colleague is still 
living but the other, my good fr~end Mr. 
Church, the bon. member from Toronto, is 
dead. We were abused because we did not 
share the views of a certain editor regarding 
the United Nations. That editor employed 
language which would have been considered 
unparliamentary. I appeared before t)le com
mittee on July 4, 1947, to ask tbat it redress 

[Mr. Pouliot.] 

a wrong and restore my fundamental freedom 
and give me back my human rights. But I 
found the committee impotent. They told me 
their reference from the house did not cover 
that. I found out that a committee which 
had been set up by this house was not able 
to protect the liberty of a member of the 
house wbo had been abused by the press. 
What is the use arguing any longer? That 
is enough. I am fed up with it. I shall vote 
against the motion and the amendment. 

Mr. F. D. Shaw (Red Deerl: Mr. Speaker, 
there are two things I should like to make 
abundantJy clear right away. First, I would 
not want to have it construed that our late
ness in participating in this debate results 
from any lack of interest. W e had good 
reason to believe that we would have an 
opportunity to express our opinion earlier 
in the day. We feel that in a debate of this 
kind, particularly where the time is limited, 
each party in the bouse should have an 
opportunity to express its views. 

In the second place, I shall not allow my
self to be put in a position where it can be 
said that I talked out the resolution. I shall 
conclude before ten o'clock even though it 
means stopping in the middle of a sentence 
or even in the middle of a word. We are not 
endeavouring to talk out this resolution. We 
are interested; we have certain convictions 
which we are prepared to express, and we 
are prepared to take a position if and when 
a decision is rendered by this house on this 
resolution. 

When the bouse commenced the debate 
this afternoon we were dealing with resolu
tion No. 8, which is made up of four specific 
sections. In lines 3 and 4 appear these words; 
"Assure amongst other rights" and then at 
the end of the resolution is a paragrapb 
relating to the advisability of submitting for 
an opinion of the Supreme Court of Canada 
the question as to the degree to which funda
mental freedoms of religion, speech and of the 
press and the preservation of the constitu
tional rights of the individual are matters of 
federal or provincial jurisdiction. 

To us that resolution was all-embracing. 
However, the bon. member for Rosetown
Biggar moved resolution No. 16 as an amend
ment to resolution No. 8. Resolution No. 16 
in our view is not one whit broader than 
resolution No. 8. It is couched in slightly 
different language. It asks for an amendment 
to the constitution, .wbereas resolution No. 8 
merely calls for the enactment of a bill or 
declaration of rights. By virtue of his second
ing of the amendment to resolution No. 8 the 
bon. member for Spadina (Mr. Croll) has 
agreed in effect that r esolution No. 8 as 
amended contains that which is incorporated 

J 
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in resolution No. 10. So actually and in 
effect we are dealing with the subject matters 
as set forth in three ~·esolutions. 

We find that there is a very specific dif
ference of opinion in Canada with respect to 
this par ticular matter. I am sure there can 
be no differcnce among the membership of 
this house with respect to the desiI'ability 
of preserving the freedoms as set forth in 
the resolution or the amendment. I am 
quite confident that no bon. member of this 
bouse is going to object to clause No. 1 which 
is designed to guarantee f~eedom of religion, 
freedom of speech, freedom of the press and 
of radio. I am sure that if a vote were 
taken and an hon. members of this bouse 
were to express themselves they would indi
cate approval of that section. 

Section No. 2 states that habeas corpus 
shall not be abrogated or suspended except 
by parfüµnent. I am quite sure that no one 
will disagree with that. 

Then the next paragrapb states that no 
one shall be deprived of liberty or property 
without due process of law, and in no case 
by order in council. I am not going so far as 
to say they would all agree with that. We 
have already beard the Minister of Justice 
CMr. Garson) say in effect that be could not 
agree With the latter part of it. To me the 
general principle set forth in that section is 
one that could be supported. 

Then the next paragraph states that no 
tribunal or commission sball have the power 
to compel the giving of evidence by anyone 
who is denied counsel or other constitutional 
safeguards. In the amendment we find slighily 
differ ent language. It states: 

(a ) abr ldgin g freedom of speech and expression 
or freedom of religion , or of the press or other 
rneans of communication or the right of lawful 
assembly. association or organization. 

I am sure a majority of us, anyway, agree 
with that clause, and so it goes through the 
entire amendment; but we find ourselves, 
interestingly enough, in agreement with a 
good deal of what was said by the Minister 
of Justice. 

In my own approach to this amended 
resolution I must ask myself this question: 
Do you believe in the right of the provinces 
to exercise their jurisdiction as laid down 
by the British North America Act? Well, cer
tainly I do, Mr. Speaker, and for the life of 
me I cannot understand how the government 
of Canada could bring in legislation and the 
parliament of Canada approve it and cover 
an the guarantees set forth in this legisla
tion without invading fields which are set 
down clearly and deftnitely today as being, 
if n~t in whole in every case, at least in part 
within the jurisdiction of the provinces. To 

my mind action of that kind could easily 
precipitate civil war in the country. 

Until such time as a formula is found by 
which we can amend our own constitution 
here in this country, this kind of procedure 
would be extremely dangerous. I can en
vision wbat stand many of the provinces of 
this country would take if such legislation 
were enacted. In fact, if we have had any 
difficulties in our relationships prior to this 
time, certainly we would have real ones if 
action of this type were taken. 

I certainly do not want it thought or said 
that by vir tue of having taken that position 
one might be in disagreement with eertain 
very desirable objectives in the resolution 
before us. I for one have examined these 
resolutions carefully. I have followed them 
from the time they first appeared on the 
order paper; r have secured all available 
information, and certainly feel in the first 
place that I would agree with the general 
principles as laid down, if I cannot agree 
with the method of bringing them about. 

As I said a moment ago, Mr. Speaker, I 
agree with much of what the minister bas 
said. There are many Canadians who feel 
that our approach should be such as was 
made in the United States of America. There 
are other Canadians who feel that the United 
States of America, with its bill of rights, 
with certain other constitutional guarantees 
so-called, is a classic example of where they 
have altogetber too many of the things we 
are t.rying to prevent. 

As a matter of fact, tbeir bill of rights in 
the United States has not offered the guar
antees of freedoms that so many persons 
assumed would naturally follow from the 
passage and implementation of certain legis
lation. In my opinion it takes far more than 
legislation. Heritage and tradition play an 
extremely important part in this field, par
ticularly in relation to the matter of colour, 
creed and race. I am inclined to the belief 
that if a person is determined to engage in 
discrimination on the basis of race, colour 
or creed, be is going to do it and be is going 
to get away with it regardless of whatever 
legislation there may be on the statute books. 

By virtue of heritage and tradition, by 
virtue of good common sense on the part 
of our people, there bas been the minimum 
of that type of discrimination in this country. 
I will admit there bas been some discrimina
tion, but there are too many persons who 
are too anxious to magnify it out of all pro
portion to its importance. As a matter of 
fact, owing to the publicity that has been 
given to it, it has actually caused further 
discrimination that might never have taken 
place had it not been for the publicity and 
attention given to it. 
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We who live in tbis country are extremely 
fortunate. We can stand to the rest of the 
world as a wondcrful example of a country 
in which so many of these !reedoms are 
enjoyed by so many people. It is true tbat 
governments have been responsible irom 
time to time for encroaching upon certain 
freedoms of the people; but, as the minister 
asserted, we have our parliament and we 
bave public opinion, both of which are very 
potent factors in a matter of this kind. 

After looking at resoluiion No. 10 on the 
order paper and noting the reference to the 
United Nations declaraUon of human rights, 
and also the reference made toit by the bon. 
member for Spadina CMr. Crom, and to the 
fact that Canada actually endorsed it at the 
United Nations, I am sure it was intended 
to offer guarantecs to the people of other 
countries to makc them fcel that there was a 
Iuture, rathcr than !or our own country and 
to any need that might exist within it. 

We feel that this whole matter could be 
considered by the federal authorities dealing 
with the provincial authorities; but person
ally I would be very much opposed to our 
trying to do everything by legislation wben 
so much depends upon good sense and the 
education of our own people. In that con
nection, very recently I had occasion to offer 
the suggestion that probably our schools, 
churches, service clubs and other organiza
tions witbin the nation could do considerably 
more than they are doing now or have done 
in the past to removc any desire on the part 
of the people to engage in discrimination 
based on race, colour or crecd. As I say, there 
may be sections in the country where this 
sort of thing is indulged in to a greater extent 
than in others, but in my experience there 
has been an absolute minimum of it. 

The minister rcferred to the fact that they 
have legislation in the United States. He 
also referred to the fact that the communist 
party itself has pressed hard !or such legisla
tion. When he said that I was reminded of 
the fifth amendment. The flfih amendment 
was designed originally. I 1presume, to give 
protection to bonest citizens, but we know 
to what extent it has been used by com
munists in the United States to serve their 
own ends and protect themselves while 
engaged in their ne!arious practices. I could 
not belp but recall that at the very moment 
the minister made his assertion. 

I wanted to refer to a number o! things, 
Mr. Speaker. Four or five different speakers 
have re!erred today to what they called the 
press bill or the press act of Alberta. Had 
time permitted I fully intended to deal with 
that act, which was not a press act at all or 
press bill. It was the accurate news and 

[Mr. Shaw.] 

information act of 1937. Because I do not 
think it has ever been done, I had intended 
to indicate to the bouse the exact circum
stances under which such legislation had 
corne into being. I intend to do that at a later 
date, but I could not do it now without being 
guilty of the very offence that I said I did 
not want to be guilty of. 

Once again, and in conclusion, may I say 
that we find no fault with this parliament 
and the provinces of Canada laying down 
procedures, if they are acting within their 
own jurisdiction, as a contribution toward the 
preservation of certain freedoms, or of all 
freedoms, as a matter of fact. But we cannot 
agree that the method of proccdurc should 
be as set down here, because it would be done 
in utter defiance of what we have all, I 
believe, in this house asserted from iime to 
time, namely our conviction that the rights of 
the provinces as set forth under the con
stitution should be respected and honoured. 

Mr. E. D. Fulton (Kamloops): Mr. Speaker, I 
appreciate the fact-as I am sure do ail bon. 
members- that the hon. member !or Red Deer 
CMr. Shaw) has concluded in time for a vote 
to be taken on this motion. I assure you that 
I also intend to compress my remarks within 
a brief compass so as still to leave that time. 

I am going to deal with one question only, 
namely the position in which we Bnd ourselves 
as a result of the amendment moved by the 
hon. member for Rosetown-Biggar CMr. 
ColdwelD, who has in effect eliminated most 
of the operative words of the motion of the 
bon. member for Prince Albert CMr. Diefen
baker) and has substituted therefor the posi
tive proposai to amend the British North 
America Act by adding three speciflc sections. 

In the past on frequent occasions we have 
stated our position as being one of respect for 
the constitution. The hon. mcmber for Prince 
Albert, who introduced his motion, referred 
to the difficulties of deciding, particularly in 
the uncertain state of the jurisprudence on 
the matter, just what are the rlghts of the 
dominion parliament and what are the rights 
of the provincial legislatures. Thercforc as a 
preliminary step he suggested the reference 
of the whole matter to the Suprcme Court of 
Canada to decide wbat parts o! his suggestions 
lay within dominion competence and what 
lay within provincial competence. 

In his amendment the hon. membcr for 
Rosetown-Biggar has eliminated that sugges
tion. We are therefore placed in the position 
that in effect we are being asked to decide 
this matter for ourselves. I fully agree with 
the bon. member for Red Deer that in any 
decision of this sort we must respect the posi
tion of the provinces. We have therefore 
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decided that we would support the amend
ment of the bon. member for Rosetown-Big
gar in a vote, on one understanding and one 
understanding only. The preliminary words 
of his amendment make the motion read as 
follows: 

Thal. in the oplnlon of thls bouse, lmrnedlate 
consideration should be glven to the advlsabillty 
of the taking of whatever steps are necessary to 
arnend the British North America Act so as to 
include therein the !ollowlng headlngs and sections: 

And tben follow the operative words. We 
will support his amendmcnt with the reser
vation that those words will be taken as 
meaning that the matter will be submitted to 
the Supreme Court of Canada for decision 
and determination by that court, as one of 
the necessary steps to amend the constitution, 
of the extent to which the proposcd amcncl
ment lies within the competence of the 
dominion parliamcn t. Because wc fecl in 
principle that a bill of rights is necessary, we 
intend to support the amendment; but because 
we fecl that the respective rights of the prov
inces must be maintained, we say we support 
it on the condition that one of the neeessary 
steps be the preliminary submission of the 
whole question to the Supremc Court of 
Canada. 

Mr. Angus Maclnnis (Vancouver-Kingsway): 
Mr. Speaker, I do not want to prevent the 
vote. I merely say that l do not think it is 
within the competencc of anyonc to say that 
the amendment means something except just 
exactly what it says. However, I am sure I 
am speaking for the hon. member for 
Rosetown-Biggar when I say that he would 
be perfectly agreeable to the suggestion made 
by the bon. member for Kamloops CMr. 
Fulton). 

Sorne hon. Members: Question. 

Mr. Pierre Gauthier <Por!neuf): Mr. 
Speaker, there cannot be any question of 
taking the vote tonight, because r have too 
many things to say on the amendmcnt and on 
the main motion. One of those things is 
that I cannot accept a declaration of rights 
like ihe one which was containcd in the uni
versal declaration or human rights by the 
United Nations. Article 16 reads as follows: 

Men and worncn of full age, wlthout any limita
tion due to race, national!ty or religion, have the 
right to marry and to found a !arnlly. They arc 
entitl.ed to equal rlgbts as to rnarrlage, during 
marnage and al lts dissolution. 

Consequently they accept divorce in their 
declaration of human rights. That is some
thing I cannot accept. l am asking myseU 
this question. 

Mr. Winch: Make sure you gct a good 
answer. 

Mr. Gauthier: Don't worry; the answcr 
may be as good as any you can give. I 
ask myself. whether it would be iniringing 
upon the rigbts of the two provinces which 
do not want any divorce court within their 
boundaries. I refer to Newfoundland and 
Quebec. I ask myself whether it would not 
be infringing on their rights if, by a vole of 
the federal parliament, we were to impose 
upon them a divorce court, whether it be the 
exchequer court or any other court. 

Mr. Knowles: That is not included in the 
motion before the house. 

Mr. Gauthier (Portneuf): No, but it is a 
question of human righis just the same. I 
am asking myself that question, and I have 
a right to do that. It is a pertinent question 
to ask. 

Mr. Winch: As I ex:pected, you got a foolish 
answer. 

Mr. Gau~hier (Portneuf}: I never thought 
that my fr1end was so good a judgc of good 
sense or bad sense. 

An hon. Member: He has never proved it. 
Mr. Gauthier !Portneuf): No, he never did. 

An bon. Member: They never do. 

Mr. Gau1hier (Portneuf): I think the decla
ration made by our Secretary of State for 
External Affairs <Mr. Pearson) was good when 
he said this at the United Nations: 

I wish to make lt clcar herc, . . . that, in 
regard to any rights which are dcfined ln thls 
document,-

That is the declaration of human rights. 
- the fedcral gover!1ffient of Canada does not lntend 
to mvade otber nghts which are also Important 
t~ the people of Caada. By this J rnean the 
rt!(hts of the provinces under our federal con
stitution. 

I never heard anyone here say that the 
Secretary of S tate for External A!tairs is not 
a man of good sense. The quotation con
tinues: 

We believe that the rights set !orlh in thls 
declaration are opcrated and well protccted ln 
C~nada. We. shall continue to dcvelop and maln
tam these r1ghts, but wc shall do so wlthln the 
!rat"_'ework of our constitution whlch assigns jurls
diction tn regard to a n urnber ot Important ques
tions to the legislatures of our provinces. Bccausc 
of these various reservat!ons on dcta1ls in the 
draft declaration the Canadlan delegatlon abstalncd 
whcn the declaration as a wbolc was put to the 
vote in the committee. 

An hon. Member: Ten o'clock. 
Sorne hon. Mem.bers: Question. 

Mr. Knowles: Saved by the clock. 

Mr. Gauthier (Portneuf}: I can go on if you 
want me to. Maybe I can speak in French. 

Mr. Deputy Speaker: Order. It being ten 
o'clock I do leave the chair. 
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HOUSE OF COMMONS 
PERSONNEL OF SPECIAL COMMITTEE ON 

PROCEDURE 

Mr. Harris: Before you leave the chair, Mr. 
Speaker, may I have the unanimous consent 
of the bouse to revert to motions in order to 
correct a minor error that was made in a 
motion some days ago. I have explained it 
to some of my hon. friends and I think they 
agree. 

Mr. Deputy Speaker: Has <the minister leave 
to revert to motions at this lime? 

Sorne bon. Members: Agreed. 
Mr. Harris: In the motion which was passed 

on Monday, January 17, constituting the com
mittee on procedure, at that time the follow
ing words were omitted: "Notwithstanding 
the provision of standing order 65". By way 
of explanation I may say that means that 
the members who were appointed at that 
time to sit on the committee were in excess 
of the 15 provided by that standing order. 
Therefore I ask leavc to move that those 
words "notwithstanding the provision of 
standi~g order 65", be added to the motion 
which was then made by the hon. member 
for Portage-Neepawa (Mr. Weir). 

Mr. Fulton: Retroactive? 

Mr. Harris: Yes. 

Mr. Knowles: Do you not have to give 
notice of this motion as requircd by stand
ing order 65? 

Mr. Harris: No, I took it for granted my 
hon. friend would be agreeable on this 
occasion. 

Motion agreed to. 

BUSINESS OF THE HOUSE 

Mr. Harris: Tomorrow we shall call the 
motion in the name of the Prime Ministcr 
under government notices of motion with 
respect to a committec to consider estimates. 
Then we shall resume debate on the second 
reading of Bill No. 3, respecting the construc
tion, etc., of river improvements; then Bill 
No. 4, and then the resolution standing in the 
name of the Minister of Tradc and Commerce 
with respect to certain amendments to the 
Canada Grain Act. 

It being two minutes after ten o'clock the 
bouse adjourned, without question put, pur
suant to standing order. 
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