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NEvVFOUNDLAND 

Colony by settlement 

Ki elly v . Carson, cited J. Read in 26 C. B. R~ 
622 

Law re I ntroduction in such cases i n Chalmers 
v . Phillips 539 v g 11 Hals . 238 ff 

) 

Responsible government as of I g 76 ,-.. 

, _ --. ; _ r,,.. ,. "7 
71:;,~;:.:).. -~ ,,~ 

Suspended constitution in letters patent 
18.?6 and 1905 

Constitution suspended on address by Nfld . 
Leg islature 

Newfoundland Act 1933 (24 Geo . 5 Ch . 2 ) 
e nabling Crown (Imp. ) by L. P to suspend 
t hose of 18?6 and 1905 

This done by LP of January 30, 1934 
(S.R. and O (1934) vol . 11, app . 774) 
which also set up Commission Government .~ ti 
~~~l!!);,,l~~r!_d~.J-16 / 3y 
Generally •· Re Commission Government 
s ee British s urvey Commonwealth Affairs, 
Vol . 1 , p . 401 

5. Status under S/ Viest 

Wheare (235- 8) who thinks Dominion in name 
under S/ W/but constitutionally only a 
Col ony . Newfoundland never adopted s/ w 
as t he r ein enabled. 

• i t SI 
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6. As Colony can amend constitution unde r C. L. V. 
Act S. 5 

?. Present Lack Legislature, etc. and Respon-
sible Government 

Under s . 1.46 admission Newfoundland must 
be on address from L_Mis atur..e followed 
by Imperial O in Council . 

B. C. Precedent 
When addresses made by Senate and House of 
Commons, B. C. had no House of Assembly and 
the B. c. adress was made bx the Governor 
and Legislative Council o•r · B. C. See 14 
of the addresses referred to the understand-
ing that Responsible Government was to be 
introduced and the Legisla ture made 
elective. 

By the time the Order in Council of admission 
was made (May, 18?1} the above had been 
done by B. C. statute (1871, No ~ 147) 
which proceeded to set ra Legis-
lative Council of wholly elect ed members 
by virtue of the power of constitutiona¾ l 
amendment conferred by c.t.v. Act . ~µ 

Cf . re B. ~ Olivier Acts, pp. 159, 164 insert 
J . Read in c.B. Rev . 
O' Connor, App. 1, p. 9 

Application of Precedent 

·(a) Imp. Act or Cfder in Council 
pension and restorin s t 
under new etters patent in t erms of 
former ones and re-cons tituting the 
Executive and Legislative and Judicial 
organs . This can be done as matter of roya l 
pr er~ ative . 



Application of Precedent (continued) 

(b) The first Legislature to be insta1i ed 
per instructions re electoral districts 
and holding of elections and then to pass 
necessary address under s. 146. 

3 

in view of recent referendum it may be 
considered enough to amends. 146 to allow 

..,. • address by Governor in Council and thus 
~v....,....... avoid difficulty and delay of constituting 

a House of Assembly (and Legislative 
Councilt ) t o vote the Address reA~nJpn ~ 
and if necessary the Leg!~~ature litght 
effect such changes in ~ constitutional 
set-up as would make it jibe with its 
future role as a Province. 

I All of the foregoing r,,eally a matter for 
British Government t o take or authorize 
all steps necessary to enable Newfoundland's 
entry. Possible something has already 
been worked out as to method in case 
Newfoundland agrees t o Union. 

a. If _old constitution is restored ) or new 
one given. then Newfoundland being a colony 
by settlement then Sqcs. 64 and 88 should 
be embodied in the Addresses so as to 
provide for the continuation of the 
Executive and Legislative authorities 
therein; ~nd ditto S, 129 re continuation 
of ~ t~issions, etc. -~ !i' 

g. The typical provision re the application 
of the B.N.A. Acts should be set out in 
the addresses, e .g. as i n case of B.C. 
(Olivier, p. 163, No. 10) 

\,__,,10, Provincial Lands 
There should be an express referenc~ 
to or restatement of s. 109 to make 
Provincial title clear • 

.,,/ - I/ 



11. Transfer of Publ i c Works 
Ditto as per s . 108 

12. Di t t o re Debts and Debt Allowances and undisposed of Cr own Prop~ty . 
Cf. secs. 114- 117 . 

13. Subsidies -
Ditto as per Sec. J JS as amended in 1907 with changes agreed as part of terms Qf u~ 1 1 i r.-1 1 , I. 

1..-,v • · , ' 

14 . Re pre~ i mi nary QJ1estions\ s eciaL pr ovi sos 
t o appr opriate sections ~r@sety1ns specif ied agreements (val dated by present Newfoundland legislation) relating to 
f ixed income tax (Int . Paper Co . ) etc . as per terms of agreement (Cf . C. P. R. case i n Alberta) or for specified term of years . 

Also i f agreed (and possible) re frea . ent ry of mater i als re Labr ador Railway and Bowaters Pulp Co . 
Also Covenant by Dominion Government . 
re EUP,ployment Newfoundland Labour at , Goose Bay Ai rport and on Labrador Rail-
way . 

N.B. Some of the above may be protected bys . 129 r e continuation of laws but 
th i s wouJ d only continue a-:"' .. sufferance of Domi nion legislation as to taxation, cus€oms, etc. and would b e made good 
onl Y, by provisos to that or other sections~ _..,.~ ~7•· .. ""-
Above applies also to Txaaa roa rks and Patent s f or presumably these would come under 
present Dominion laws . But perhaps some arrangement could be worked out (an~ 
sp~ ied} to gi ve some continued oper at ioa . 
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to rights vested under Newfoundland laws. 
S~e _Precedents quoted abe~e re special 
provt s i ons re lumber dues in N.B., pre-
Conf. contracts re tax exemption, re · 
customs and excise duties in B.C. (Olivi er 
p. 162) and Manitoba (Olivier, p. 185) le. 

15 . Education ' 
Ample precedent (supra)for special pro-
visions varyings. 93 if necessary. 

16. Property assets 
Ditto 



Pre- Cont . Constitutions 

Clement ch . 16. v . G. (cf. p. 319 re B. C.) 
J . E. Read, 26 c.B.R. 621 

O' Connor, p. 4 - / ' 
- nQ legislature or res~ . government . 

when addresses passed but later provided before 

admission. -------
(Q!. Flenley's Essays, 178 f ~ by virtue of 
B. C. Govt. Act (1870 - Imp.) and Order .made 
ihereuiider.- J • Read, p. __ 635 



Miscellaneous Notes 

Pre Confed Constitutions and Constitutional 
history of Provinces, see Dom. Sess Papers 
188 3. No. 70 

--------- ., 

-- -- --------- -

- - --------



- Entry generally 

s . 146 contemplates entry Newfoundland (as of 
P . E. I . and B.C . and Western Provinces)"on terms 
a s are i n the addresses expressed, and as the 
~ueen sees fit to approve, subject to the pro-
visions o f thi s Act ~" i . e. sub_ject to pro-
v i s i ons distributing legislative and other 
f unc t ions. See supra. /?c.._ ..,,.,,.,~ /, , ' ';r 

~,e 

That_ is sub ect to mai ntaining general struct ure 
Jtc. • dmission _may be on terms different from 

t hat relating to original Provinces. Note aa-
abo:v-e-= c:lt_ed variations, re Education, Contracts , 
customs,excise, lumber dues and different 
pr ovisions re property assets; subsidies and 
debt allowances in Manitoba and Prairie Provs . 
Crown lands were 1~ by Domini on; exempt i on 
C. P. R. from taxat ion i n Alberta and Saskatchewan. 

Not e addresses e.g. P. E.I . make eneral enactments -of B.N. A._ a.Eru:_!c . "except as the same may be ---
_vari ed by these Resolutions" .,__;.. .._,, ':/-__::_-....v 

Jr--_ -- <.. j -
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Exem tion of C. P. R. from all taxation of 
Ra lway property and lands sold by it -
s . 24 Alberta and S.askatchewan Acts . . , 

" C. P. R. and all its railway property shall 
f orever be f re~ from~axation by the Dom., 
or by any Pr ovince hereafter to be es tablished 
or by any munic i pal corpol!t i on therein; 

d the lands of the Co , (granted by the 
Dominion to facilitate development ) in the 
N-W Territories, until they are either sold 
or occupied shall also be free from such · 
t axat i on f ~ 20 years after the grant the r eof 
f rom_the Crown. " 

Thi s contained in a contract between Co . and 
Dominion dated 1001 . (validated by Dom. Act 
ct . 44 Viet . Ch. 1 (Dom. )) 

As ~ attar art, i . e . tax exemption re lands 
t he s .c. Canada held that the period of 
exempt i on began from the date of the actual 
i ssue of the letters patent from the Crown . 

Rural Mun . N. Cypress v . C. P. R. (1905) 35 s .c.R. 550 

See Li ng~rd Territorial Government, pp . 226 ff 
r e effect of this and debates re 

Cf . Laurier quoted a t p . 228 that this 
exemption by virtue of the contract .of 1881 
was lamentable but must be executed according 
to British princ i ples and the new provinces 
must abide by the contrac~. 

Note ef fect (p . 229) was that C. P. R. evaded 
t ax by refusing to select and patent its 
lands until ready to put on marke t so that 
a t t he date of Union the unsold portion 
of C. P. R. land had almost the full 20 years 

( t o run - thus constituting in effect a burden 
on t he new Pr ovinces . 

(over) 



\
Moral in reverse - Domini on should r ecognize 
bind i ng effect of Provincial ·exempt~ons f rom 
ta-x and agree so to provide .., t\,AJ""':, s -1~'7. 



I • I /4 
1,J~ rv..-._S..,-f 

Dom. Transfer of Westland Alberta , etc . 
(Confirmed B. N. A. Act 1930; Acts, p. 87) L~ ~Ylf ,4.-.A- IH.) 

Dom. made leases of land in Tur ner Valley 
before agreement transferring . One term of 
this agreement was that Prov would carry out 

S..... /k.hjt 1•1 terms of previous· leases, etc and would not 

\ 

legislate ~o as to affect any term thereof __ ..-. 
Held Prov. Act of 1932 did so effect these - ' -terms and was therer ore i nvalid. 
Spooner v. Turner (1933) s .c.R. 629 _ 



( 

Cu stoms tariff and Exc i se duties (Pr econf . ) 
of B. c . to ·continue_unti l C. N. R. finished 
Address re B. C. i . 7;0.,Acts -·162 /!J <! 

,-a.J.._ _r_A 4 Ow _. ,'a..-e. - J.c. ~-r~, 
"'--~ .~ e. - ,<_, • r~ sfL-z. e.. •.. __, 

,_ -f L Mani toba - Act Secs. 27- 29 
Spec i al provision for· continuance wJthout 
increase for 3 years of existing customs ---=-duties leviable in Ruperts Land. 

Provisi on of Customs Laws and excise laws of 
Canada to come into force in Manitoba when 

• so declared. by G. General . -<--') 'l$' 21 --;:-'4c,J, f l'iJ t 
// i J12.~ 

---- --------

---- -- --- --- ----------- -- -
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Terms of Union Post-Conf. Provinces 

Effect of B.N.A.Act 1871, re establishing 
new Provinces (from Can. Territory) did not 
bind Dom. to give sam~ terms to new Provinces 
(&1 Alberta) as given in B.N.A.Aot to 
originals. 

Res. 17 Alberta Act 1927 s.c.R. 364 (where 
alteration B.N.A. re Education involved) see 
above 

,. t=•x.· ... ,· +- &w 
l~ • ........, _ 

1 I • _.__ S/1/6 

~-f;.L 

. i ) 
P.r-tY~ ;'\..t. ..ti,,,/~ 

-------

---------
-------------



Application B. N.A. to New Provinces - Cf . s. 129 
146 

When Manitoba admitted in 1871 a Dominion Act 
(34 Viet., c . 13) provided that a.l general 

' ~ nactments of Dominion in past 3 sessions ,~ 
s ~ · i,; tnrolce ~~·~ ·a\i~zatf ·1~~_:~ 
sistent laws then in force should be repealed 
( these were laws of territories, i . e. Dom.) 

A { J--d 

Cf . Si milar AQt (Dom) making similar declns . 
• re criminal laws - Olivier Acts 180 

~~,._J/t.. 
) 

Q,UERY - Was there any similar" legisl ation ,.,.,___,,, 1 

' 
apply ing Dominion Acts to other post- Conf . 
Provinces? 



Admission of Colonies - s. 146 

"Subject to the Provisions of this Act'' i n . 
s ~ ers to the genera! provisions 
the Union fnto which new Provinces were 

4 

"Qe admitted . e . g . sections distributi ng 
to 

legis . and other functions as between Dominion 
and Provi nces . 4 t~ kc.,/- v..!3'?) 

~v-; 
Digest 460 

- ----------- ----------

---------- -
- ---- ___ ____, 

- --- ---------



Laws re Education LeF. 143-8 

Note variations from s . 93 made -r e 
Manitoba , Sask . and Alberta 
J.ingard 185 ft . 
cf . Re Section 17 Alberta Act (1927) 
S . C. R. 365 holding that unde r B. N.A. Act 
18711 Dom1n1on nead not give same legis . 
power re educa tion as given original _ 
provinces . 

------

-------------



Pre Cont . Taxes _ S l 'Z-l(' 

Right of N. B. to levy lumber dues after Union - \-. -·--..:::,-expressly preserved by B.N. A. Acts. 124 
-;~ .._ 7 S J!::.Z 

~4--y~ 1~'1~ 
1g'7/[_, 3 d1 31, 3 3 ~ A-J 
3,r~ ~I . 
-r~ t..u___ 7 ( 1- c:; 

,,,. (t fl'i 'l-J'Z- t._ Lt!. ..J 3s~-) L-o 

-rl,,4~~ 

f'~ 

- ~&rt 1<-S~ C/']7,, 
I ,V.6 A~ u~ 

--------

,.) a...-

cf ) t I. 

I 



Preservation rights of Hudson Bay Co . 

Alberta and aaskatche~an Acts, s. 24 - Lingard 230 
I¼ ~ s r;' 

1 

-



Variation of Subsidies and Debt allowances 
e . g . s . 118 
Repea tedly done - and by Dom. legislation alone -
but see B. N. A. Act 190? . Olivier p . 56 and 79 

" Maxwell "A Flexible Portion of the B. N. A. Act , 
11 C. B. R. 149 



---- ----

- --- --------

- - - - --- ---·-- ·- - - --- --·----- -- ---- ·- ---- ----



-----------------~--- - -

--- ---- ----- ----- -·· 



Subsidy Provisions 

Per~. provisions to be provided for Newfoundland 
leaving temporary variation to Tax agreement . 

------------



s. 146 and Right of Saskatchewan t o Natural Resources 

Efte~ . of Order in Council ( 1870) whereby Rupe_rts Land and North West Territory were admitted into and became part of Canada, and of s. 5 of Rupert Lands Act of 1868,was that lands therein which were then vested in the Crown (after surrender of H.B. Charter in 1869) and are now within the Prov. of Sask . , became so vested in the right of the D minion, and the Dominion was given full control of their admin stration for the benefit of Canada as a whole and i s ot bound to account to the Province for any dispostions made before its dmission ln 1.905 . 
So held in Re Transfer Nat ural Resources of Sask. (1932) A. G. 28 (Flaxton, p. 28) 
See at p. 33-37 (Flaxton 73-76) f or history of government in this area until return of Resources - v.g. 



Re Section 146 _v / j 7 I'\ . . / _ _ 
~/VJ.-~ e-,..-t~ '-f &0 P. C. held4 that the provision of S . 146 f or 

admission of Ruperta Land , etc . "on such 
tenns , etc . as the Q,ueen approves t sub ,1ect 
to the provi sions of this (B, N, A, J. Act . tt ~ ½ "'- 1"" CA ;-J µ;;;;;..:,_ Rh4 M. 'J--1 
To the argument that the reference to the 
B. N.A. Act incorporated s . 109 and that no 
powers could be given to t he Dominion 
inconsistent with this/ P. C. said "the answer 
is thats . dea,lt onl with the rovi nces 

I thus admitted i . e . the or, ginal rov noes 
and t he provi sions of the Act referred_ to in 
Sect i on 146 are lai nly only the_~ al 
provi sions covering e structure of the Uni on 
i nt o which new Provinces were to be admi tted , 
as for instance the section distributing 
legislative and other functions between the 
Domini on and the constituent Provinces . " 

(. 1-, 39 n. p~ r-"7 ) 
Semle this do ustice to the customary 
f ~rmula (Cf . Olivier at 205) used in making 
B. N. A. applicable to new provinces "to the 
like extent as they appl y to the provinces 
heretofore comprised in t he Dominion as if 
the said Province had been one of the 
Pr ovinces origi nally united except as varied 
by this Act (or this Minute of Council) and 
except etc . ? 



Newfoundland Legisl at i on - Repeal by Repugnancy 
Variat ions . 129 

Newfoundland admiss i ble under s . 146 as per terms 
and condi t ions set forth i n address , etc . Typical 
t erm is~ e pr ovisions of B.N . A. Act shall apply - • 
same way and extent as to other Provs. and as if 
Newfoundland had been onfe of the original Provs . _ 

1 May need to reconside r such a provision i n 
view of the 80 years of existing Newfoundland 
legislation. Thts would continue under s . 129 

but subject to repeal, etc . by Newfoundl f!Dd or 
repeal b re u nancy_ ..QY- Dominion . In view of 
bul k of Newfoundland legislation (and special 

- 1 / ( - I'\. " I , -
types thereof re t ·ax concessions, etc . ) mi ght 
be well, say ins . 129, to ma~e s ecial ment i on 
of.__!949 as the dat e of Union for the purpose.a -thereof and that ·existing Dominion legisl ati on 
shall ef fect such a repeal after such subs . da t e 
as the par_ticular Dominion_.statute he.a been 

_ made a:12pl i cable ..1_o N~wJ'oundland bl.__statute or 

~ o. 
N.B. - s . 146 contemplates 1La~ia~ion_in_ ter ms 
of admission provided gener al framework re organs 
and legis . power is maintained . 



S. 129 - Continuat i on laws courts 

~ f . 1940 s . c . R. at 109 ) C-

Power of a Province to repeal pr e- Conf . ::Sws 
i s · pr eoisely co-extensive with power t o enact 
such a l aw s i nce Confeder a t ion (Dobie v . 
Temperoralit i es (1881) 7 App . Cas . 136) 
Conversely DominJ.on can't directly_ repeal a 
Pre-Conf . provincial statute bu~t;;...,,;c~a=n::=:.::~';;:';:"~ 
such result only by r epu.gnancy between its 
terms and by the enactments of the Dominion 
(e . g . by conflict) 

Ont . Liquor License Case (1896) A. G. 348 at 366- 7 

g.UERY.:. S. 129 says all laws, etc . o-f N. S. , etc . -
continue as if the Union had not been made, 
subject to be repea_led etc. by Dominion or 
Prov. having jurisdiction under this Act. 
DoesJi ' .t thi.s imply_ that where -the jurisd_iction 
is now in the Dominion, the _DominLon ~Q~ must 
be enacted J as re a new Pr~vince) or ~ade 
applicable.Jsubsequent to the en.try of_ that 
Pro_vince? 
But see general provision making BrN . A.Act 
applic to later Provinces "in the same way EB 

they apply to the uniting provinces ~nd as if 
(P. E.I . e.g . ) had been one of the Provs . or i g inally 
uni ted by said Act. This would seem in law to 
make post-1867 statutes apply to overrule 

(over) • 



pre-Union Newfoundland statutes when ,repugnant . 

At any rate, shoul..d.___i.ake worst view, viz. that 
• -. much Nfld. legislation will come immediately 

int o confUct with_ Dominio~ legislatiun an~ 
i!11Illediately nullified and hold out for ·specifi~ 
exceptions as per preliminary qtns. 



,- / t> I 

~ I / ..S / 0 I 

A-~ -r11~ t f f'7 .,bft!f 
oO I /?, (_ 



r I 
s. 108 - Transfer of Public Property 

(Generally ,LeF. p. 266) 

Effected transfer of all rys. belonging to N.s. 
i.e. of the interest of N.S. therein, , therefore 
Dominion took Windsor Ry. ~ubject to the obli~a-
tion by which N.s. was a ffected: viz. to enter 
into a traffic arrangement with Co. as per terjilS 
of a Pre Conf"' agreement validated by Pre Conf. 
N.S. Act (Semble Dom. Parliament couldn't 
extinguish the rights of the Co.) Western 
Counties Ry. (1882) 7 App.Gas. 178; 51 L.J.P.c. 
43; Digest 387 

s. 108 only transfers the interest which the 
Provinces had at Conf ederation. LeF~ p. 266 ==--( semble) subject to o_verr•aling anj outstanding 
interest lat~r under legis. power ;but query. 

------ - -- - -- -



Provincial Public Works Tr ansferred 

s . 108 
LeF. Fed . Sys . Ch. 29 

----- ,---

---------



Public Lands Withheld from Alberta, Saskatchewan 

By see. 21 of Alberta and Saskatchewan Acts 
with compensation in lieu. 
Cf. dittos. 30 Manitoba Act 



Land· Reserved before Conf. 

Land reserved by colonial governor before 
Union and maintained thereafter for military 
purposes didn't pass under s. 108(or 117) but 
remained Imp. property until transferred to 
Dom. by Imp. dispatch. 
A.G. for B.C. v. A.G. for Can. (1906) A.C. 552 

Digest, 458 

-- - - - --------



Public Harbours - s . 108 Recent cases 
R. v. (1934) s.c .R. 133:whether a particular 
part included - a question of fact 
Foreshore is part of harbour if was actually 
used as place of public access for loading, etc • 

.J.'!!~ Albert v . A . G. for Que. (1938) 1 D. L. R. 721 

er. A.G. Can. v. Higbie (1945) s .c.R. 385 
6-rf-h 

re Admissions re foreshores in B.C. Harbours 



' l. i f ,f "--

Provincial lands, etc. 

s. 109 deals only with original Provinces: 
highly desirable it be re-enacted re Nfld. to 
make its title to c~own lands, minerals, 
etc. abundantly clear. 

I Jr f 
Cf. Report, PtU> p.9 I\..C.. • .J.. 

~,'4-t/'~~ .AL f~ 

------
---------- -- ----



Provincial lands , e t c . s . 109 

Newcombe , p . 226 for cases 

.. 

--------------- - -

--- -- -



Provincial lands 

When Ruperta Land and N.W.T. admitted the lands 
therein became vested in Crown Dominion which 
didn't become bound to account for its dis-
positions thereof to a Province later carved 
therefrom. 

s. , 109 only deals with the original uniting 
Provinces. 

Re Tr~ns. N. Resources Sask. (1932) A.C. 28; 
Die;est 459 

-----------

-----



s. 109 - "Royalties" 

Not restricted to those ar isi ng from lands J 
4k. minerals - includes escheats and bona vacantia 

Digest 455 
Camerons s.c. Cases v 14, p. 48 

-- --------------



/ 

Secti on 125 

Must be read along with other sections - thus 
a Dominion Act may under s . 91 tax Provincial 
property or a Province • tax a Dominion railway. 

----·---------- -



s . 125 

Does not pr event a Province from taxi ng its own 

lands or authorizing a municipality to t ax 
Prov . lands (_ 1. e . the beneficial int erest or 
persons thereinJper -Trueman Re Taxat ion ,,,,,-
Univ . Man . Lands (1940) 1 . D.L. R. 579 



Copyright - LeF. 113 

Intent t o place colonial copyright under Dom. 
• but subject to Imp. legislation re whole empire 
and existing imperial legislation. , .. ,, ,. • .. , 
Semble Read PrOj(l . for colonial and Dominion ,. 
for ·~mp. and get present situation. 

----



Trade marks and Trade names 

Under S 91/2 

Trade and Commerce Corp. (1~37) 4 D.L.R. 145 

Ditto '.,er. ~e Dom. Trade and Industry Comm. 
(193?) A.C. 405 

-------------- - ---



Indian Lands - s. 109 iinterest or Trust 

Latest Case: 
R v. Commanda (1939) 3 D.L.R. 635 
Under some treaties land ceded to the Prov. 
before Confederation, and under others to the 

.J 

Dominion after Confederation. 

In former no trust or interest left in Indians 



Indian Lands 

Camerons s.c . Cases, vol . 13, p . 45 



Term Indians in S91/24 includes Eskimo inhabitants 
of ~uebec . 

Re Indians (1939) s . c.R. 104 

---------------





-- --- - --
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