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I. PROVISIONS OF B. N. A. ACT 

91. It is hereby declared that (notwithstanding anything 
in this Ac~) the. exclusive legislative authority of the Parliament of 
Canada extends to all matters coming within the classes of subjects 
next herein£fter enumerated, that is to say:-

(2) The regulation of tr de and commerce. 

(3) The raising of money by any mode or system 
of taxation. 

(25) Naturalization and aliens. 

92. In each province the legislature may exclusively 
make laws in relation to matters coming within the classes of subjects 
next hereinafter enumerated, that is to say:-

(11) The incorporation of companies with provincial 
objects. 

(13} Property and civil rights i n the province. 

95. In each province the legislature may make laws in 
relation to immigration into the province; end it is hereby declared 
that the Parliame 1t of Canada may from time to time make laws in relation 
to immigration into all or aiiJY of the provinces; and any law of the 
legislature of a province, relative to immigration, shall have effect in 
and for the province, as long &nd as far only as it i s not repugnant to 
any Act of the Parliament of Canada. 



II. hlCOMl. ri'' 1.TI !'S OF ...,IRQI<.:: C, J:JhlIU.ilON (Book II, PP• 59-62) 

. . . . . . • •• ... • •• 

4. Insurance 

The business of inLur ce 1 Canado 1n 186? son u comp~ro-
tively smoll scr1le and E<uch regulet1on c.s was attem teti was of P very 
simple nature. It is Lot , ther~fore, rem rk~ble thot no snecific 
ment1,-:.n of th'! , ubject of insurance apue· rs in the British iforth .America 
Act. But in the last seventy years th" business of incurt.nce hu • grown 
enormouely n< governmental regulation hPs grown with it in extent nd 
variety. This regul ti-n ha boen of tlree types, mmely , i '11'JOr1t1on 
of conditions on 1ncorpor~t101,, regulation of the terms na i Lcldent . of 
insurance co.c.tructs, on, supervision designed to securo thA fOlvency of 
insurers. 

• • • . .. • • • • •• . .. 
The Dominion has never uttempted to regulate provinciilly-

incorporata comp1::tnie.- doing bu 1 e r,s unly within thA prov nee, , nu 1 t 
was 1th ~uch compnnieL th~t th~ 8hrliest oroviaciil le~islut10n us 
oonoerned . 

• • • • •• • •• . ... 
The provinciu power to legi late res~ecting cJndit1ons of 

insurance contr ct:;; was e tablished in en eorly c:..ae, t n,l the Domi.r:1on 
hes r ~t si7ce a~t mpted to prescribe such co ditions directly. But it 

attem· ted to deal With certain Jhi se• of ia ur nee c::ir:tr ctr ad to 
re1;.uire in urers to obtcin a Dominion licence. It was hold by the 
Privy Council th t such leg! l~tion was invnlid and could n t be sup-
ported un __. er th Dominion'..: po· ere to legitlate for the JeFce, order rnd 
good overnm~nt or Canaaa, or :f'or the .regulation of trade and commerce. 
Follo ng this decision the Dominion patsed nc statute~ permitting the 
issue of licences to im,urers ;;ncl requirin the i!1c, usion of certain 
provis10na in incurtnce contrrcts ae a condition of obtainin a l icence. 
This ~ttem ~t to support legislition un er Do~inion jurisdiction o,er 
cri':n1nal le.w, • liens , unc, 1 i&ratioc was olso unsuccessful . Anoth.er 
attem ,t to reti.uire insurers t o tako 'iut f. Domi nlun licence wes !'lade by 
i mposing an addi tionul tax on unlic nsed insurers. This ettemut to 
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regulate insurance by the use of the taxing po er waE also held 
to be invalid in 1932. Follo ing this last decision of the Privy 
Council new legislation was passed by the Dominion P rliement, 
based evidently on its po er over barus:ruptcy ~ud insolvency. • •• 

This survey of legiclation, enc of litigation arising 
therefrom, inuicates that there h&s been little doubt about jurisdic-
tion over oerte1n portions of the f ield of' insurance. Thus, for 
example, there has never been any seriJuE question of the po ers of 
the provincial legisl ture to regul&te the terms of the contr ct or 
to licence insur·nce agents ~nd brokers. But ·var some portione of 
the field there is still grave uncertainty. This uncertainty has 
led to 6dm1niitrutive difficulties and ha& encouraged attempts to 
ex9and jurisdiction :hich would probhbly not h[;_ve been made had juris-
diction been clearly defined. 

Apart altogether from the decisions of the courts, there 
appears to be no inherent reason,s for a single unified administration 
over all phases of the insurance busi r,ess, and ao reas, n h) the 
di vision of regul ti ve p01Aer river insurance should le d to administra-
tive inefficiency, provided the jurisdictiou is clearly defined and 
provided different auth !..,ri ties do not ettam_\)t to duplicate each other!'is 
functions. It would seem possible not nly to divide th field of 
insur nee regulation 11ccording to function, but according to the ty;)e of 
compan)l as well. 

We are of the opinion . that the jurisdiction to regulate the 
inqidents and conditions of insurance contr6cts should remain With the 
provincial legislature, which has hitherto performed thi .: function · 
satisfactorily. • . • • • • • . . • .• • •• 

The provinci l legi~letures already urovide for licenses 
of many kinas, e. nd provincial offici&ls are 1:1ccustomed t o the adminis-
trative details of licensing regulation. The licensing of insurance 
agento, brokers and adju ter, is A matter in which detailed dministr -
tion and particular local knowledge are necessary, nc -e re of the 
op1n1 n that the provincial jurisdiction in this regnrd L satisfactory 
and should continue. • • • • . • • . . • . . • .• 

• • • • • • e recommend, therefore, that all 
provinci&.lly-incorporated in ur1.1nce companie doing busL:ess only 1n 
the province of their incorporation should be subj eot for i.11 purpo es 
to the exclusive legislative jurisdiction of the province concerned. 
We think:, ho ever, thttt the Dominion Depi..rtment of Insurance should hr.ve 
po.er to unaertak:e the supervision of provincially-incorporated com-
panies when requested to ao ~o by the province. . .• . .. 
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In re, rd to compenie. doing busineLs in mor~ than one 
province, duplic tion 1 d overlapping exi.,t in the natter of 
licences to do bu.,ine~ , annu· l return , a d st, t1stio 1 reports • 
••• • • • . . . • •• 

Is it not obvioun thr.:1t where an il'.lnurer ,ii1 doing business 
in more than one province, tllere ehoul , in the interest .., of efficier.cy 
snd acononcyi, be only ono ru )erv1c.;1on of that in.' urel' cancer i!lg m tters 
of solvency? In view of the difficulty of otber\_•e dotenair.ing juris-
diction, t:n in ie of th :Co minion' experience in e.uch ·n tt r. which 
hes been built up over 'llany yos..·s, ,e recommend that the Dominion 
Superintendent of Insurauc should be chorged exclusively ,1th th 0 duty 
of examining cs to "olvency dl !.n ur£,nce compnnie , oth r than 
provincially-i, corporatou companier. doing buoi.aesa only in the province 
of incorporation. Subject to th sa;ne exception, th Dominion should 
hAve exclu ive po.er to license cll in,uronce companioo, provide tor 
such cleponi to as miy b neoesRnry, inspect for solvency, net require 
nnnuG.l t,n<t statistical roturno. • . • • • • But en Insur nee 
com·)any licensed by the Domini,m shoul be e titled to cornr.wnce busine 
in y province of Canada without question, and should be able ta 
continue business subject only to th•3 finencio.l supervision of tho 
Domin1 -:.n De artrner.t or lnsuranoe. In recommending a rin le juri dic-
tion for the financit.l supervision of inour nee co:.t1uo.n1ea ( exoe'Ot 
provinci(llly-incorporutod com'Jnnies doing bu~iness only in the ,rovino 
of incorporation) , e ai t.o E,Void not ..,nly unneoeesary coat to th9 
ini,ur~.nce oompnniee and the :1ublic, ,hi en ve havo alre • dy mentioned, 
but olso the incre sod g9vernmentnl cost aric1ng from duplication of 
goverrunent&l machinery by th· Dominion r.n provinces for h, in .. pection 
and &U ervision of in~urwlce com>ante . • 

Summary of Conclusions 

Our reoo:nmond~tious thus involve clear-cut ivision of 
functionr throu out the ·h le fi ld of i surance la. The 1ro inci 
leg1el tures ehould excluntve jurisdiction t o uroscribe tho 
otatutory c nditions tnrJ inc1de!1t,. of in..,ur1 nee contr-::ctP, , nd exclu-
sive jur1od1ct1on to license ir,suri~nco eg1ntf, bnkere and adju tars. 
They should also heve po\;er to supervise tne financial fft irn of , 11 
lnrurance com_lt:nier- incorpor ted ind operating olely ithi.n the 
province of incorporation; but a provi~co 5hould be enabled to delegate 
this function to th Domirlio:n if 1t o desires. The Domini<.-n should 
huvo the exclusive jurisdiction ona re ponsibi ity for licen~ing 11 
other compt.nies, requiring deposite from tbe.'ll, i- rescribing cnnuE.l t nd 
statistical incur nee r turns, conductir g f1nanc1t.l i n pections nc 
su9erv1 . .,1on, and publishing a.nnu l reports concernin e; uch com ie • 
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III. PRESENT JURISDICTION 

1. In general, it is well settled doctrine that it is the 
substance end not the form of legislation which determ.ineti 1 ts 
validity as being ttin relation to" a subject matter of legi sle,tion 
confided to the Domini on or to the Provinces; but "legislative 
bodies are proverbially i mpatient of constitutional limitations 
upon their power" and often seek to attain desired ends by casting 
their enactments into forms calculated to conceal their real 
character. The courts, on tb.e other hanc., seek to discover the 
"true £;ubstance" cf the legislation and "its real aspect and purpose" 
in order to defeat such encroachments. (A.G. for Ontario v. • 
Reciprocal Insurers ( 1924) AC at 357-342.) Illustrations of this 
contest between the ingenuity of legislators and. the astuteness of 
the courts are to be found in the topic of this 0,PLdon ; for the 
Dominion has fai .1.ed r epeatedly in legi slative attempts to escape 
from the f &ct that in the eyes of the Courts the v,hole business of 
insurance is founded on the making of individual contracts of 
insurance; and that such contracts. their form and their incidents 
are within the exclusive jurisdiction of the Provinees as matters 
of "property and civil rights in the Provinces. 

2. The Dominion has po~er to incorporate insurance companies 
With"non-Provincial" objects; but even these are subject to provincial 
legi slation prescribing how they shall carry on their insure.nee 
busines~ in the Province-.- (Re Insurance Act (1932) A.C. at 45.) 

( 3. So far as the Dominion has any jurisdi ction to regulate 
insurance companies, it i s derived primarily from the Trade and 
Commerce clause, the scope of ~hich has been restrictively con~O!ui~ 
in favour of the competing P:r-ovinci al. power as to Property and Civil 
Rights. Accordingly the DominLn has failed to establish the Trade 
and Commerce clause as an effective source of power in relation to 
insurance. Moreover, though it has invoked almost every conceivably 
relevant provision i n the Act - e.g., those relating to Criminal Law, 
Aliens, Immigration and Taxation - by legislation carefully framed as 
"aspects" of those subjects,....it has fai l ed invariably in its attempt 

l to do indirectly what it cannot do directly. 

4. It is possible that by ttproperly framed legislation" (Attorney-
General for Canada "'f • .A.ttorney-Generel for Alberta (1916) A.C.588) it 
may yet ·succeed in establishing a ~easure of control over insurance; 
but in a practical sense such attempts seem foredoomed to failure. 
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For. in the '!'iords of a recent judgment of the . rivy Council, "it is not c~mpctent f or tlrnDomini 11 ••• utlder tha guise, or the retence, or in the fo .. of an exercise of it - o;n poi ers. to carry out an object which is beyond 1t .., po . ers e:.nd u. tr·Aspass on tp.e exc.1.usiv.e po,·ers of the Frvvi1 ces." (Attorney-General for Alberta v. Attorney-General for Canada (1939) A.G. at 130.) 

Power of Incorporation p.L_yo.moanies 

5. The power to make 1aws in reluti n to "the incorpor tion of companitw With Provir.oh1l_object ..., " ((Section 92(11)) is conferred on the province&. No simi.Lar po1'.er being enumerati vely ve ... ted in the Domini n as to com 1unies d th non-Pr2._vincJfll ob.J~ctc_, the r' ri vy Council ha held that "tiuch a newer is covered by the gene:?:"al enabling .word of Section ,91 which, bee us of th gap, confers it exclusively n the Domini n. (Great West caddlery Co. v. The King (1921}, 2 A.C. ,t ~14; Citizens In13. ·co. v. Pai· ans (1881), 7 App . Cas. at 116; John Deere Plow Co, v. ihartcn (1910), A.C. at 339-~40; Coloni 1 Bui ding A~so. v . • G. for Q.uebt',C, 9 A.)p, Ces. 157. As to hat is com rehended in the phrase "1ncorporat1oll of com,anie:..", see Refer nee r e S.110 Dominion Oompani s Act (1934) s.c.R. 653.) 

Accordiug.ly th Domini on has .::-ower under the Residuary Clause to incorporate i nsurance c mpanies with Domini n. objectr and to confer upon th ·m th~ corporc1te L;tc.tu:, tc c, o bu iuese i- the )rovinces. It is beyond the pov•er 0f o J!rovince to destroy this corpora.ta tetus or to sterilize or destroy 'tLe corporete powers of a Domini vn com Einy or to interfere ~~th its general rieht t o carry on bu~1ness where it chooaee. (John Deere Plo1 Co. v. \."'harton (1915) .C. 330; Great est Saddlery v. The King, su~ra; A.G .. anitc~~ v. A.G. Ca.~ de (1929) A.C. 260; Lymburn v. ~eyland ( 1932.) A. C. 318.) 

P:r.·Dvi uci al Rogulg_1,i9_~ _ _of Domini 1n COJ.JJ. p.:6lli es 
6. Ii: 11:> co::npttteut, tu a .:-rovince t, ·uul,Jt:Jct Deiminion companies to la s of 5eneral auplict.tion bU0h as l s i nrpotoin taxation or relating to i,h,:, _poweI to hol e. lun ... or ret~uiring 11 an..,E<.-, fur ce:rt 1n pur oeef-; or a. to the f r.11 ,1f coi1tract:::;1 o:r.- dw re~istratior. of ocuments, or )rescrib-ing "the WHY 1n which insurance budnesu or WlJ other business shdl be carriw 11 i . the provinco.'' (Greut Wet.t Saodlery Co. v. The King (1921) 8 A.c. 91; ir: re Inf:ur· nee i1ct (19:32) A.C. 41.) 

7. For !'ull rt'lvi ewt.., ol the case de,aling with the desti notion between the inabi ity of h Province to affect the corpo1.•1:,te status of e. Dominion conip&u;y and 1 ts t1b11 1 ty to subject anm.0 to .._4 oe,"Ulat1on in the 
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actual exercise of its powers in that province .....__,, ~ee R. v. Arcadi a 
(1932) 2 D.L.R. 475 and otor Supply Co. v. A.G. Alt rta (1939) . 
3 D.L.R. 660, , 

8. These to the r eB~eotive po ers of the 
Dominion to i ncorporate companies ~nd as to t he extent to wh:tch 
Domi nion companies are subject to t h0 general legisla:tive control of 
the Provinces a l to i nee as well &s to other comoani~c . Thus, 
for example, the Privy Council has said that: 

"It i s withi n the power of t he Domi ni on to create 
a. company and endow it -with power to carry on the busi ness of 
insurcnce and nothi ng that the Provinces can do can intefere 
with the status so created; but none the 1ess ~ 2rovinces 
can by leg_! s_!atio_;l :P.re_§cribe_~.fl~ wey i n wh~ ch __ i nsur nee b~ J,~ 
&hall be carried on in the Provinces." (Re I nsurance Act of 
Canada( 932) A.O. at 45.) 

9. On t h ese principles t he Court s have uphel d Provinoi al 
legislation prescribing th f orm and conditiots ot contract s of fire, 
automobile,accident and sickness i nsurance (seeCiti zens I nsurance Co. 
v. Pa sons (1888) 7 Appeal Cases 96; Re I isur1- .ce Contracts 58, O.L.R. 
404) ;~ r egulating the maki ng of reciprocal contract s of insurfance. 
(A.G. Ontario v. Reci~rocal Ins urer s (1924), A.C. 328.) 

1 Dominion Hegulation of Insurance 

10. As op osed to it s power of i ncorporating i nsur&nc e com-
panies ( which, though untouchabl e as to st atus , c..re subject t o pr •.,vi ncid 
laws as to the conditions upon which they may do bus i ness i n a given 
Province), the Dominion has sought to secure an effective control over 
all insur&nc companies by V'l&y of licensi ng, etc. 

11. The p1·esent bi tuation may be seen by brief r efer ence to 
t~e cases i n which it asserted this ri ght of control ana th~ r eason s 
wherefor it& assert ea. ri ght Y.& & 1·e j ected. 

On this subject r ei erence may usefully be made to the 
followi ng Appenciixes to th e Siroi i:, Report: ".Legislative Expedient s 
Adopted by t he Domini ,_, n &nci t he P.r-ovi r.i.ces" (No. 8) by L. M. Gouin and 
Brooke Claxton; ana. "Difficulties of Divided Jurisdiction" {lio. 7j by 
:r. A. Corry). 
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12. In Citizens Insurance Co. v. Parsons (1881) ? App. Cas.96, 
the Privy Council upheld the validity of an Ontario statute prescrib-
ing certain oonditione which were to form part of all policies of fire 
insurance entered into or in force in Ontario tor insuring property in 
that Province and applicable to all such contracts whether entered into 
by insurers incorporated under Dominion, British or foreign authority. 

13. The Dominion' & contention that such legislation was within the 
exclusive competence uf the Dominion under the Trade and Commerce power 
was rejected. In the view of the Privy Council a consideration of this 
clause ins. 91 showed that "regula~ions relating to general trade and 

were in the mind of the legislature ,hen conferring this power" 
and that the ords "reg__ulation of trade and commerce" . . . "would 
include political arrangements in regard to trade requiring the sanction 
of Parliament , regulation of trade in matt ers of inter-provincial con-
cern and it may be that they ~n clude general regulation of trade affect-
ing the whole Dominion ... but do not comprehend the power to regulate 
by legislation the contracts of a pa~~Jcular bu~Jne~~ or trad~, such as 
the business o!__f!r§_in.E>_µr§.g_ce in a __ sing~rovJ.!1.££•" 

14. As the Yrivy Council later said (in In ra The Insurance Act 
(19 32 ) A.C . at 45) "the great point of th~ case i the clear distinction 
drawn between the question of the status of a company and thP way in 
which the business o:r the company shall be carried on ." (See para-
graphs 5 - 6 supra. ) 

15. The In surAnce Reference (1916) 1 A.C. 588, involved a provision 
in the Dominion Insurance Act of 1910 which prohibited under penalti es 
all life in , urance companies from selling i nsurance in Cafiada unless 
first licensed b the Qomini?n Government. 

16. It was sought to 8Upport it under the Residuary and the Trade 
and Commerce Clauses. Both contentions were rejected. It was not 
valid under the Residuary Clause because that Clause did not ~:;.-tent to 
allow the Domini0n t o trench on subjects allotted to the Province by the 
Property and Civil Rights Clause of Section 92. It was not valid under 
the Trade and Commerce Clause because "the authority to legislate for 
the Regulation of Trade and Commerce does not extend to the regulation 
by a licensing &y stem of ~particu].a_:r trade in whi_cp. Q~!!.diE.,P.~~oul~_ 
otherwise be free _yE_~_gi@.ge _!n the PJ'O.YJ:~." 

l?. In this defeat there was a ray of hope; for the Privy Council 
said in answer to another question which involved the possible jurisdic-
tion or the Dominion to r equire a foreign company to take out o Dominion 
license (even where it wished to carry on business only in a single 
province) "that in such a case it would be within the power of Canada 
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by properly framed legislation to 1 pose such a restriction" under the 
heads in Section 91 relating tc Trade and Commerce an to 1en.::: . 

It ::iay be interjected that the Domini ,rn has n t yet been 
able to devise such "properly-framed legi1:,lliUon." 

18. lli.2._rne1-General for Ontario v. Reciprocal Insurers ( 1924) 
A.C. ~28, ealt ~nth tv,o Dorniui,)Il enectnent· ,,u,Je L:1 1917, one the 
Insur..,.nc e Act aw the othor in =n•-mdm&1t to the; Cri.r.in!il Code which the 
?r-i vy Council saL v.ere "compl a,1enta:..y u ...... rts f u single l egi sle ti Te 
plan" e.nd admittecUy &n attempt to pro\.luce by a diff&r r:: ·t legidative 
p1·oaecli1re the result.., ai.ned at i.::. ~ht: let..,1bht i o1, helO ultra vires in 
the 1916 case . I n.rel ve i this ca.se wes the <;i_uecti n t,hether certain 
J..merican recii:iroc~l i11 ~1...1ance as&ociP..ticns were 3ntitled to c&r:cy or. 
fire insur ance busines - u C:it· rio un sr lice~ ses iss1.ted by tbE. Ont·::r·io 
Go er.ll!llcnt contr&.l.'Y to pl'Cvisi:ms in t h,J Dcmi.ai0.1 In~urance Act .::.nd the 
Crimi :rnl Cocie bu.t u!ll er an ct rio i ni::uri;.uce &h.tuto . 

19. The Insur&nce Act emi:ov:ered the :Mi ::iiBter of Fine.nee to 
grant licetu,es authorizing "Omp&.nies to carry 0.u the business of 
insur&nce e.ncl setti r.g out a comprehensive s-ystem of r3gulati on-, for 
controlling the licensees i n relat i on to tha form eDd terms of contracts 
of insurance. By th9•amen~~ent to tho Cri in Cote, &11 persons 
( except provj nci&lly incorporuted insur6.Ilce com &:!li es ) ,. ere prohibited 
from soliciting or accepting uny irn. ur;luce ri~k or ce.rrying on any 
business of in;;ur&.nce1 etc ., except Gn behalf Jf o_r,_£s agent __ of a com;)any 
license~ the r inister un.der the Insurance Act . 

20. The Privy Council helC1 that the Province was entitled 
to grant li censes to reciprocal insurance associations and held the 
amendment to tl!e CrimiLE:l Code ultra vires cs a meE:l. ure atte2pting to 
regulate the exercise of civil 1•ights in the Pr·ovinces &nd as a merely 
colourable use of tht" Crb1irml L&w power . As to this latter it said: 

"It is no lo ger open to ci ~pute th~t the 
Parlil:JD.e t of Canada crn:1ot, by purporti::::i.g t o cr&&.te penal 
B&nctions under section 91 , h<-ai 27, uppropri ate to i tself 
exclusively ~ i i el c 0f juris ' i cti or in ~hich, ap,rt from such 
a procedure , it could e.x:ert no le6al authority , and tha.t if', 
when examined as a whole,legislation in form. cri~ine.l is found, 
in aspects anu for purposes excl u.si vely within the Provincie.l 
sphere, t o deal with matt ers committed to the ?rovince , it 
ca.nnot be uphel c.. as valid . . . . . . . . . . . .. 

The enactment in ·ue:::,tion b_eing in substance, 
notwithstanding its form, sn enactment in re~~tio.E of con-
tracts of insurance and the bu~.!_n~ss of insurance , subjects 
not withi n the l egi slative s~here of t ho Dominion, and, subject 
to t he proviso which is n~t ~?re materi al , being general in 
terms, is in t heir Lordships' opinio. invalid in its entirety." 
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21. In re Insurance Act of Canada (19 32} A.C. 41 also 
involved an attempt by the Dominion to establish its exclusive . 
right to regulate foreign or Briti sh insurers upon the basis of 
another Insurance Act as modified as the result of t he previous case. 
It al so involved Section 16 of the Special War Revenue Act, which 
imposed upon every person r esident in Canada a tax in respect of the 
cost of insuring any property in Canada with any Briti sh or foreign/Jf 
insurer not l icensed by the Domini on. (Note this Section 16 re-
appears in the latest case - see paragraph 28.) 

22. In point of fact, the case arose through the licensing by 
Quebec ot certain American mutual insurance companie s which were not 
licensed by the Dominion. 

23. The Dominion sought to justify thi s l egi slation as relating 
to matters covered by (a) Section 91 No. 25 "Aliens~ and Section 95 
"Immigration"; and as (b) "Taxation" under No. 3 of Section 91. 

24 . The Privy Council rejected both contentions because (a) 
the sections did not"deal with the position of aliens as such but,under 
the guise of legi slation as to aliens, they seek to intermeddle with 
the conduct of insurance business i n Canada, a bus i ne s s which••• ..• 
ha s been declared to be exclusively subject to Provincial law" (p. 59); 
similarly, it was not "properly framed a s to immigration, but an attempt 
to saddle British immigrant s (i.e., insurers) with a different code as 
to the conduct of insurance busi ness from the Code which has been 
settled to be th e only valid code, i.e., the Provincial Code" (p.52). 
As to the taxing provision (b), it was ultra vires because "linked up 
with an object which is illegal" (i.e., the regulation of insurance 
business). Their Lordships said of t hi s latter provision:-

"Section 16 clearly assumes tha t a Dominion licence 
to proseeu~e insurance business is a valid licence all over 
Canada and carries with it t he right t o transact insurance 
business. But it has already lieen decided that this ia not so; 
for a Dominion l icense,so far as authorizing transactions of 
insurance business in a Province is concerned, is an idle piece 
of paper conferring no rights which the party transacting in 
accordance with ProVincial .legi slation has not already got, if 
he has complied with provincial requirements. It is really 
the same old attempt in another way." (pp. 52-53) 

25. In the result, this case held that a foreign or British 
insurer licensed under the Quebec Insurance Act to carry on business 
in that Province, could do so Without being also l icensed by the 
Dominion , since the Dominion legi slation was ultra vires as a colour-
able attempt to regulate the conduct of insurance business by such 
companies. 
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26. The case is also noteworthy f or the hope erpressed by 
their Lordships that it would be "the last of the series of litiga-
tions between the Domini on and the Provinces With regard to i nsurance." 
(p. 45) But this hope was illusory ( see paragraph 28). 

27. The net effect of the cases~.P .. to t§1,_s point has been well 
summarized by c. P. Plaxton, K.C., Acting Deputy Minister of Justice of 
Canada, to be "that all persons whether Canadians, Britishers, or 
foreigners, are subject in the co nduct of the business of i nsurance 
(whether in respect of contract s or other incident s of that busi n~2s ) 
to pr ovincial laws of general oper ation on the sub ject of property and 
civil ri ght s and that the Dominion Parliament has no jurisdiction to 
trench upon that field ." (Canadi an Constitutional De~isions of the 
judicial Committee, 1930-1939", Ottawa, 1939, at p. xxviii.) Mr. Flaxton 
goes on to point out the distinction emphasized by all the decisions 
"that there is a constitutionhl disjunction ~~n.~re.t_ting_o.r control-
ling or limitin_g_ J;he ~bj_~c~.!,y_e_status and the_ f ie),_d ? _f on_erat i ons_ Of...J! 
Dominion Briti sh or f o~ei_g~-92mpany incorporated f 0r the purpose of 
carrying on the busines s of insurance, on the one hand , and the regulation 
of the objective exercise of it s _powers in r espect_ of property and civil 
rights in a province, on t h e other hand . The former class of r egulation 
is within the exclusive competence of the Domini on Parliament; the latter 
is Within the exclusive competence of the Provincial legislatures ." 
(p. xxix) 

28. The fi nal case, ip Reference r e Section 16 of the Special 
War Revenue Act (1942),D D.L.R. 145, was decided by the Supreme Court 
of Canada and 1e·ave to appeal from its decision wa s refused by the 
Privy Council (1943) 4 D.L~R. 65?, without reasons. 

29. This case is a good illustration of the lengths to which 
~he courts wi l l go in unmaski ng a colourable purpose. What was referred 
to the Supreme Court was the ~uestion as to the vali dity of Section 16 
of the Special War Revenue Act , but its intimate r el ation to two other 
Acts, viz., The Canadian and Briti sh Insurance Companies Act 1932 , and 
the Foreign Insur;- nce Companies Act 1932, was such that :tlm Section 16 
was seen to depend upon them for it s validity. Accordingly the vali dity 
of those Acts was discussed and when they were held ultra vires 
Section 16 shared the same fate. 

a tax 
30. Section 16 imposed on persons res ident in Canada/in 
respect of premiums paid by them to a British or foreign company not 
registered by the Dominion. 
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The two Int ranee Acts required British com anies (other 
than those incorporated by th~ Domini ,n ~r a Province) d foreign 
companies to becofile registered as a pre-requisite to doing busi~ess 
in Canada. One of th co1:ui tions to be compli eel with in order t-o 

beco,e registered wa • the depo~,it 1ith the DomL1iun o_f....!3ecur1ties to 
the amount of ,iil00,000 or other sumos the Treasury Bour-d deter.nined. 

Tairnn in conjunction with th2 references in the pre1.,;.mbles 
to the:.,e statutes, one of their major purpos13s was to ensure again t 
such companie becoming ir:.oolvent 'a regurds policy-holders in Canada 
and to declare when they hhoulu be liuble to be wound up. 

31. Taken together, the three pieces of legislatiou would seem 
to de end for validity upon the po er to legislute as to Aliens ~nd as 
to Bankruptcy anu Insolvency. 

32. The Supreme Court h ld that such regulatory legislation ES 

that requiring Bri ti..h and foreign companies 1,0 r• 0 gister and to deposit 
securities was competent to the Provinces; that :tkwxiimt•mixED[ll 
even assumin6 ~hat the Dominion coula r~gulate the buci ess of such 
British and foreign companies o& a br&nch of external or inter-
provincial traae, it could not dv ~o as to -ch..?ir E"triotly __govincie.l 
business; and that in substance th?.y declt with the business of i n ur,nce 
within the .Provinces nd were not egislati'on 1 n relation to .A+ien in 
the senee in which such legislation as h~l tL pos:·ible in the 1916 
In~urcnce Refer8nce. Accordingly th~ tv~ insurance Acts ·ere invalid 
end Section 16 was so r lated to th mas also to be invalid. 

33. It 1 noteworthy that no reference is inade in thR jud&ment 
to the pm, er to legi l&te in rolati~ to Bankruptcy and It solvency er- a 
basis for such Dominion le idotion; but 1t 1& clear thtt even this 
pretence of legi.lating in respect of an unaoubted Dominion po er would 
b ve been dismissed as just another colourablE attem:Jt to secure control 
of t.he provincial business of Dri tish and foreign companies. 
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The writer concurs in the Editorial Note to this case: 

"From the time that Citizens Insurance Co. v. 
Parsons (1881) mar ked out the regulation of the business 
of insurance for exclusive provincial legi slative control, 
the Dominion has fai l ed in every attempt to justify before 
the courts the validity of federal regulatory legislation, 
even as to foreign companies . The burden of precedent that 
has been built up against the Dominion would seem to l eave 
it little hope for successful legislation to achieve its 
purpose. Only a revolutionary about-face by the courts 
in respect of the content of "The Regulation of Trade and 
Commerce" will help the Domini on unless, of course, a con-
stitutional amendment is introduced." 

Such attempts to usurp desired functions by colourable 
devices should cease and whatever degree of Domini on control over the 
business of insurance which is deemed ei-pedi ent should be .sought by 
way of constitutional amendment. 

IV. SUMMARY OF SIROIS RECOM:\IBNDATIONS 

35. A. That all insurance companies doing business only in 
the Provi nce of their incorporation should be subject to the exclusive 
control of the Prov nee for all purposes, incl uding t he conditions and 
incidents of insurance corrtracts, the licensing of agent s , brokers and 
adjusters, and the supervision of the financial affairs of such com-
panies. 

B. That as to all ot,her companies ( i ncluding British, 
foreign and Dominion and Provincial companies doing business in more 
than one ProYince) the Dominion should have excl usive l egi slative juri& 
diction, including jurisdiction to license t hem, require deposit & from 
them, inspect ·them for solvency, hlld require annual and statistical 
returns. 

C. That (~bile dictu) •this division of juri sdiction 
should be expressed with the greatest possible definiteness and clarity." 
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V. PRERE~UISITES TO EFF -CTIVE .AMENDMENT 

36. .Amendment ot the Constitution so as to divide regulatory 
functions in tho matter of insurance companies and their business must 
take into account the following:-

(a) that the mere pov1er of incorporation by the Dominion 
or a province pre. ants no ~re ent aifficulties; similarly it is 
unnecessary (&s recom.mended) expressly to pre~erve Provincial 
power over in~urance agents, brokers or adjusters , as thi 1 
alret.c..y the law; 

{b) that Domi~ion companie and indeed Lll com,anies are 
subject to provincinl regulatory laws which (as long as they do 
not r-trike at their corpor.ate statue) may prescribe or control 
tp.e practical exercise of tle1r po ers in the Province and 
dictate the ~in ~hich their business ~5-Eall_~~-E~rried on. 
(Cf. paragraphs ·5 - 8 nnd 2? su,ra . }; 

(c) that the prebent inability of the Domini n to regulate 
insurance companie2 comes from the fact that the Trade end C9mmerce 
Clau8e, under ¼nich the power to regulate would naturally fall, 
h: ,s been held not to include it, so far at leF...st as to enable 
regulation of thA businas of companies within a ?rovince . 
Instead, the ability to regulate such companies anci the conduct 
of their business in any .i?roviuce inheres in thf' Property and 
Civil Rightf Clause of Section 92; 

{d) that both the incorporation of inAur nee companies and 
the regulation of them Within the Province of incorporation are 
matters which are and ehould remain in the P ovince's jurisdiction; 

(e) thbt i,h1 real problem is to give the D•minion po1r,er to 
regulate - by licensing O't" otherwise - the conduct w1 thin any 
Province of Dominion ~nd foreign com,;anies or of provincial com-
pa,nies which carry on business in a plurality of ~rovinces , 
particularly s to matters &ffecting proper actuari al practice 
or potential insolvency. 

3?. It is not clear from the ~1roi s Report hether as to com-
nanies cret.·ted by an authority external t,o a Province it is intended 
that the form, conditions and incidents 01' their contracts of insurance 
should be sub j ect to Dominion jurisdiction. It is submitted that such 
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matters should be left to Provincial jurisdiction as being essentially 
matters of "property and civil rights" or matters of "a merely local 
or private nature." As indicated in paragraph 6, other Dominion 
companies are subject to general provincial laws in all matters per-
taining to the formation, incidents and effect of contracts. There 
is no reason why insurance companie& should be treated differently from 
trading companies as to contracts made within a Province. 

As this is now the law, no amenQ~ent is necessary as to the 
contracts of insurance made by any company within a Province. 

38. What is reguiredks le islation in aid of a Dominion ower 
of regulation now non-existent. Apart from it s phrasing, this can be 
done in three ways: by subtracting from the provincial clause as to 
Property and Civil Rights; by addition to the Trade and Commerce Clause; 
or by adding a new clause to the enumeration in Section 91. 

39. It is submitted that it is inadvisable to attempt to 
proceed by V'ay of amending th Trade and Commerce Clause because: 

{l) that clause, enervated as it has been, still 
covers many other matters than insurance companies; 

(2) an addition to it mi ght be held to qualify its 
meaning in unintended ways; and 

(3) certain recent pronouncements indicat e that the 
courts are aware that they have unduly weakened this clause 
and no possible obstacle should be placed in the way of it s 
possible resuscitation as a source or Dominion power to control 
trade r.nd the instrumentalities of trade. IUIU~P 
~!111[:kJri:r»:XXUG~X«XSKEkX]JQIWB~XOiX::b!~u~x«axrz~ld:uillm: 

Accordingly the Dominion should seek power of insurance 
regulation by some other_ type of amendment . . 

40. The best way is to proceed by inserting a special clause 
in Section 91, giving the Dominion power of regulation in affirmative 
terms. 

41. An alternative, but less preferable way, is to amend the 
Property and Civil Rights Clause ot Section 91 by excluding therefrom 
the power to regulate the business of non-local insurance companies. 
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. 42. In any event the new provision hould follow the language 
of the ct s f~r ae possible, even though in another context a 
different form of anguage might seem filore appropriate. It must 
al aye be rem~nbered thrt any change in a articulnr ?rOvi ion ~ay 
huve.an effect on oth~r ~rovieions, for, a reueatedly held, the Act 
is to be construed as a whole 0 na the 1aoguege of e~ch provision 
inter,reted~ ere necessary modified in the light of all the other. 
(Citi~ens Inour~nc e Co. v. Parsons,supra.) 
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VI. DRAPT AMENDING SECTIONS 

43. Section 91 of the BritiPh North America Act 1867 is 
amended by i nserting therein t he following clause: 

"(83) The conditions under which insurance 
companies chall be entitled to carry on the business 
of insurance in any Province in Canada (except as to 
insurance companies incorporeted in any Province and 
c~rrying on business solely in that Province) but in 
no case ::.hall such coLditions rel~te to th~ form, 
content or validity of contr2cts of ineurance mcde in 
a Province.tt 

Alternative Section 

43. Clause 12 of Section 92 of the Britich North .America 
Act 1867 is amended to read: 

July, 1944 . 

"(l:,) Property c.nd Civil Right ir~ the Province; 
but not including the regulation of the business of 
insurance companies incorporated out side the Provi nce 
1:.nd not carrying on their bus1Les::; in Cl::lnada solely Wi tnin 
the .Province, except so far r.e provided by laws t:..pplicable 
to all companies doing bui:. i ness in t he Province." 

Vincent C. acDonald. 
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