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ST AT EM ENT 
by

Ambassador y. Villadsrn, Chairman of the Delegation of Den ark, 
on behalf of the inember-states of the European Communities

in
Negotiating Group No. 1 

on
April 14, 1978

Mr. Chairman,

Speaking on behalf of the n ne member stares of the E u r o 

pean Economic Community I have the honour to make the fol

lowing statement on art. 151 and rela ed issues:

1. Ct would in our opinion facilitate our discussion of 

the matter at hand and help to clarify the negotiating 

text if it vere agreed that art. 151 should only deal with 

the system of exploration and exploitation proper. This 

means that the heat i.ng should be changed accordingly and 

that the paragraphs d e a l i n g  with other subject-matters, 

that is para 7 , 3 and 9 , should be considered together

with the main provisions on these matters.

? L Regarding the system of exploration and exploitation 

itself ve continue to believe that a system which gives 

both to the Enterprise and to States, state enterprises 

and juridical or nat u r a l  persons assured access to activi- 

ties la the Area on an equal footing would be a balanced 

outcome >f our n e g o t i a t i o n s . This so-called parallel or 

dual system is in our view a reasonable compromise.



3. The present text of article 131 does not seem to 

reflect clearly enough the parallel system. There are in 

paragraphs 1, 2 and 3 expressions which seem to distort

the parallel system. I refer to the terms "activities 

carried out by the Authority", "on the Authority's behalf", 

and "in associat on with the Authority".

4̂. We must furthermore stress that the n e w  idea which 

has been introduced in para 2 (ii), i.e. the idea that

access for states, state enterprises, etc. to carry out 

activities in the A r e a  should be conditional upon an 

undertaking to contribute to the technological capabil

ity, financial and other resources necessary to enable 

the Authority to fulfil its functions under paragraph 1, 

in our opinion is contrary o the concept of the parallel 

system. In practice it is likely to lead to a situation 

in which the resources of the Area will not be exploited 

fox" the benefit of all mankind. This provision in art.

131 id related prov.i -ions in Annex II disregard the 

legitimate interests of the holders and suppliers of 

technology and presuppose that the contractors are always 

the owners of the required technology. The contractors 

wi 1.1, however, in ¡army cases be using tec' no.logy under 

license from others and will not under the terms of such 

licenses be a!loved to t> nsfer the technology to the 

hority and Enterprise as envisaged in the said pro

visions. Transfer of technology to the Authority and 

the Enterprise should not be made a condition for obtain

2  .

ing a r o n t r; 1.0 t .



3« ] I a v i i j g s a i d this , lír. , let me in the. sume

breath muke it very olear that the countries í'or vhoin C 

..p(>ak are re ai i y to c o -opérate i n oíale r i o facilítate the 

ecquisition by the E n t e r p r i s e  of the necessary technology. 

p0 i ],a t effect ve shoul.d l.lke to offer the folloving •'-nj- 

ions: ?acli c o n t r a c t o r  dnould utvler i. ake i o mnke a va i .1-

ab 1 e to the Enterprise a general o o s c r ¡. p 1i on oí t.ne ecpi 1 

m o, 11 a r. d ¡a e t ;i o d s t o b> e i a • od i n die r. on - r e s e r v e < a r o a . T n 

adi i t i. on the c o n t r a c t o r  shan id ii;iaerta.<e — apon i oque s t ay 

the Enterprise - (a) to liegotiate arrangements unde-r vhich

tdie technology v h ich is to be m  ed by tire con tractor and 

vh i. oh the contractor has the r.ight to transí er is made 

vailable to <he Enterprise, and (b) to facilítate, to 

1}xe greatest extent feasible, fie acquisition by the Enter- 

pri.se of technology v h i c h  is to be usad by the contractor 

n j 111 v] i i c h t he cont rae i or d o e s n o u h a \ e tic i i g n t ¡o ¡ i < i n s -

for, The roques t by ¡lie Enterprise shoul.d i n our vi.ov oe

. ,-.de v i. lili n a ou'lain t.i i ¡e , say 2 years, altor ¡he con

clusión of the i'ojitract i n jorder not to inake the contrae- 

l (J r ■. i. b j' ut i o a n i m e  e r í a i n s i tuaí i on ¡or ¡. o o 1 ond • i he 

¡ rans fer as ve 11 as i he acp] i s i t i on of teehnol ogy de u * d 

be u.nder 1 ícense - a s alrcady envisaged .in the U-NT,

* , , x 11 - ,; 11 d on co: . .ero i al i •- rn.s •' ¿d <’o a o i t ■ on s .

6. 1*11 order to e n s e r e  that ¡he n o (jo t i a t i oías are c o n 

de* ote d in ¡jOü'd fai.th and to a - i . h  ¡he pa r ¡ : - * s .» n ro-.a'n-

• ,,p a-rec ,-nt, ve con Id accept ihat if negó i i. a t i - *n s are

i o t c ene luded vi t h i n a reas on able ti o , < x ■" r P a 1 L y "



refer any matter ;u'i:ing in the negotiations to a c oncil

iation procedure. It should in that connection be stip

ulated that the c o n c i l i a t i o n  commission is to make its 

recommendations to the Enterprise and the contrac or w i t h 

in a specified short period of time. The recommendations 

of the commission s h o u l d  form the basis for further ne{jo- 

tiat i.ons be tweon the par ties .

Whatever the outcome of such negotiations may be, the c o n 

tract of exploration a n d  exploitation should not be af- 

fec t e d .

7. I hope, Mr. Chairman , by this statement to have 

answered some of the questions previously put as to what

the m o mb e r ' states of the K E C pro p o s o a s ; in a 1 1 e r n a t i. v c t o 

the last part of articl 151- para 2 (ii) , vliich we want 

deleted. We shall be listening with interest to comments 

made on the thoughts liere < xpressed and are p n  pared to 

woi -c with others toward a solution acceptable to all.



s'? .. '< \ «-v •' »•>• • •** L'l ■'&fs:.‘«i L'k'v>* •? *K ■

1) R A P T

M E M O R A N D  U M

’{fE RIGHTS OF THE LLGDS IN THE ECONOMIC CONE

It has been well established in international law that the rights to 
marine resources of all States, whether coastal or land-locked, began where 
the territorial sea of the coastal State ended, i.e., to all the maritime 
areas outside of a belt of territorial sea of not more than 12 run. measured 
from the ro1ev an t bas e1i n es.

The present efforts on the H I  UNCLOS for creating the EEZ concept must, 
therefore, take into account the existing rights of the land-locked and 
geographically disadvantaged States compensating these States for the losses 
which would be suffered by them from the establishment of such a zone. Most 
of the maritime resources are located in the b It close to the coast. If 
the coastal State were to be granted exclusive resource rights and jurisdiction 
over a 200-mile marine belt old' its coast, this would mean t’nat the LLGDS would 
be deprived of their rights to participate in the exploration and exploitation 
of the most valuable and easily accessible part of the marine areas, which, 
lander present international law, is open to all States.

The position of the LLGDS with regard to the EEZ was clearly set out in 
a proposal submitted to the Conference in 1974 (A/Conf.62/C.2/h.39) by 22 
LLGDS. While authorizing the coastal State to establish a zone for the 
purpose of exploring and exploiting the living and non-living resource;;- therein, 
the proposal also provided for a right of the LLIXiS to participate n the 
explorat ion and exploi tat ion of the at ural resources of th . ne of 
neighbouring coastal States "on an equal and non-d i scri m i natory basis". t
was left to the States concerned to decide upon appropriate agreements to 
facilitate the orderly development and tin rational exploitation of th» 
living resources in this area. However, the actual part i c .pat ion by Lie.
LLGDS in the exploration and exploitation of the non-living resources of the 
EEZ was to be governed by equitable arrangements. Unlike the- coastal State, 
the LLGDS were to be precluded from transferring their rights to third States, 
except for the purpose of obtaining technical, or financial assistance. 
Furthermore all States were to make contributions to the International
Authority out of the revenues derived from the exploitation of non-living 
resources. These provisions were to be without prejudice to regional or

/
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sub-regional agreements. Disputes relating to these rights wore to be 
subject to the compulsory dispute settlement procedure to be ostablisehd 
by the future Convention.

The proposals formulated by various coastal States at the b .-ginning 
of the Conference reveal that those States were v- j 1 «aware of and in 
principle recognised, the necessity to grant Ll/SPS the light to participate 
in the exploration and exploitation «f the natural resources in the EZ.

The draft articles presented by various coastal Statu s show how-.-vor 
that quite a number of these States intended to concede merely advantages, not 
rights, to the LLGDS, for their exercise was to depend on the discretionary 
power and exclusive jurisdiction of the coastal State. Other proposals 
limited participation to preferential rights granted to land-locked States 
with regard to the surplus as determined by the coastal State.

The differences of view between the coastal States and the LLODS 
continued to persist in the Conference up to the present. The following is 
a brief analysis of some of the drafts which have been elaborated within the 
framework of the Conference : the draft of the Croup of 77» the Kvcnsen 
Paper and the draft of the Group of LLGDS.

The "Working Paper on the Exclusive Economic Zone" elaborated by the 
Group of 77 was, to a large extent, in line with the position claimed by the 
LLDGS. Article 5 therein provided that nationals of land-locked States 
should have rights to living resources equal to those enjoyed by the nationals 
of the coastal State, or that a fair and equitable share of these resources 
should be allôted to them. Developing CDS were to be given a similar share.

Compared with tills draft, the relevant articles in the Evensen Paper 
constituted a complete setback : the land-locked States were to have "access" 
to the exploitation of the living resources. However, this "access" was not 
a "right" but only a favour to be granted and revoked at the coastal State's 
discretion, in the case of the CDS they had to be contented with a mere 
pactum de negot.iando, which was moreover.- subordinated to the economic needs 
of the coastal State. It was only when its nutritional needs made a GD3 
dependent on its participation in the living resources of the EZ of other 
States that the coastal State concerned was U  be under a legal obligation 
to conclude an agreement granting preferential rights.

/. . ./
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In a paper submitted to the Chairman of the fécond Commitb e at the 
Third Session of the Conference, the LIGDS went a long: way towards meeting1 
the views of the coastal States by providing lhat the terms and conditions 
for the exercise of the participat ing' rights, in the EZ should be thr subject 
of "equitable agreements". They also agreed to draw a distinction between 
LL and CDs by providing that the former should exercise their rights on an 
equal and non-dLscriminatory basis whereas the rights of the CDs were to be 
exercised on an equitable basis only. They further nr /ided for the <qurt■ bl • 
distribution of the rights of the LLGDS among the EZ of the coastal States of 
the region so as not to overburden a particular one among them. The LLGDS 
also incorpora ted the point that dev. >ped LLGDS car. < xì rcise their c •rl .. >nly 
in the EEZs of developed coastal States.

The text included in the SUT offered no just solution to the legitimate 
claims of the LLGDS at all. Article 37 provided for a right of participation 
by LL on an equitable basis only. This "right" is more an "advantage" than a 
"right" because it was to be contingent upon the powers of the coastal State 
as defined in Articles ^0 and 51* The position of the GDs under Article 5S 
was even more precarious; for participation on an equitable basis was to be 
limited to developing States withou an EZ and to developing States.

The value of these advantages was further lessened by the fact that the 
LLGDS were to have no preferences over the rights of other States. The 
participation of the LLGDS was to be left to the compì te discretion of the 
coastal State concerned. That such, provisions cannot c ; notitute the 
compensation legitimately claimed by the LLGDS stands to reason.

In yet another attempt to bring about a compromise, the LLGDS, in a 
paper submitted to the Chairman of the Second Committee.; at the Fourth Session, 
proposed that the right of the LL to participate in the living resources be 
only on an "equitable basis" and not an "equal" one. The rights of particip
ation provided for developing CDs were similar; the rights of developed GDs 
were also similar subject only to the added proviso that they have already 
been habitually fishing in that was to become the EZ of a certain region.
This was in harmony with the basic tenet that the rights to exploit maritime 
resources should be distributed according to economic needs and interests.

These attempts at a reconciliation by the LLGDS proved abortive. The 
coastal States did not reciprocate the major concessions made by the LLGDS.
The RSNT continued to reflect the coastal State view. If any the LLGDS* 
position was made worse, for the expression "without prejudice to" in Articles 
57 and 5^ of the SNT was altered to read "subject to".
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In a further effort to find some common ground between the posit ions of 
the LLGDS and those of the coastal States, the Group of 21 was set up under 
the chairmanship of Ambassador Nandan of Fiji. The draft elaborated by the 
Group tried more than any other text to strike a n gotiated balance between 
the interests of the various States concerned. It provided that the LL States 
should have a right to the surplus of living resources on a preferential basis 
over third States ; the terms and conditions of this right were to be the 
subjectof an agreement. In the absence of any surplus, equitable arrangements 
were to be concluded between the States concerned to allow the LL States to fish 
taking into account various relevant factors. The CDs (which were referred 
to as "States with special characteristics") wore to have a right to partic
ipate in the surplus of living resources as well, but this right was to be 
subject to the particular circumstances of each case. However, a distinction 
was drawn between developed and developing CDs, for the latter were to enjoy 
preference over third States in regard to the surplus : in the absence of any 
surplus they were to be allowed to fish under an equitable arrangement taking 
into account a number of relevant factors.

The text elaborated by the Group of 21 was considered by the LLGDS to form 
a valuable basis for further negotiation because it constituted a genuine 
attempt to confront, balance and reconcile the rights, interests and needs of 
both the coastal States and the LLGDS. That was why it was largely reflected
in the draft articles submitted by that Group to the President of the 
Conference for inclusion In the ICNT.

The text of the Group of 21 did not meet with the approval of the coastal 
States Group and the latter simply resumed its earlier intransigent position. 
It refused to recognise any right in favour of LLGDS. Its draft referred only 
to the "access" granted by coastal States in the exercise of their sovereign 
rights and subject to the limitations of Articles ‘30 and 51* it also denied
the LLGDS any preference over third States. The draft also provided that a 
coastal State could close its GZ to a LLGDS if the latter was entitled, to 
participate in the exploitation of another EZ, regardless of whether it exerc
ised this right or not. Developed GDs were excluded entirely. The "access"
of the LLGDS was only to the surplus as unilaterally determined by the coastal 
State. These proposals, which are even more restrictive than the provisions 
contained in the RSNT are hardly conducive to reaching a compromise to 
accommodate the legitimate rights, interests and needs of the Li/IDS ana all 
other members of the international community. These proposals certainly do 
not promote the elaboration of a generally acceptable Convention on the law 
of the sea.

■ /
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While the ICNT did not seek to resolve this outstanding issue, it had 
instead included in it certain other more disadvantageous provisions. While 
it was true that such provisions had been agreed upon by both sides, these 
were only a part of the over-all compromise. it was never agreed that such 
provisions should be included in such piece-meal fashion. Here again, the 
draftsmen of the ICNT had done in the LLGDS.

The preceding description of the work of the Conference as regards the 
rights, needs and interests of the LLGDS in the EZ of neighbouring States 
zields the following conclusions:

(i) The natural resources found beyond thQ territorial sea -in particular 
living resources- have traditionally been accessible to all members of the 
international community, including LLGDS. The creation of an extensive EZ 
in favour of coastal States amounts to denying the LLGDS access to the 
resources of such zones without giving them the corresponding advantage, i.e., 
a substantial EZ of their own. The LLGDS must be compensated for this 
disadvantage through the grant of a right to participate in the exploration 
and exploitation of maritime resources of the EZ located in the same 
geographical area.

(ii) This compensatory participation should take the form of a right 
and not be limited to a mere advantage which may be granted and withdrawn 
at the coastal State's discretion ; that right must furthermore be 
preferential, i.e., take precedence over the rights, needs and interests of 
third States.

(iii) The description given in this Memorandum shows that in the course oi 
negotiations, the Group of LLGDS has been very flexible and has ottered several 
important concessions ; the same cannot be said with regard to the Group oi 
coastal States which has instaead reverted to its initial position.

(iv) The ICNT limits itself to reproducing the relevant provisions oi 
the RSNT, thus taking into account the rights, needs and interests of the 
Group of coastal States but not those of the Group of LLGDS. Indeed, the 
ICNT has made two changes which are reflective of the coastal States' position. 
General agreement on a new Law of the Sea cannot, however, be achieved on -ne 
basis of such an imbalanced text, which can in no way be said to be a 
negotiated settlement. It is imperative that the ICNT should 1° modiiied so 
as to strike a just and equitable balance between the rights, neeos and 
interests of the coastal States and those of the LLGDS.


