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I. PROVISIO~S OF B. N. A. ACT 

91. ... it is hE:Jr-eby declf.re<i that ( not,withst&nding Bnything in this 

Act) the exclusive Legisl&t.ive Authority of the Pcrlia'7\ent of Canada 

ext.ends to ell mlitterR c ming within the Clr-wses of Subj eots next here-

inafter enw11erated; that is to sc:1y :-

19. Interest 
21. Bankruptcy and Infol Veney. 

9£. In each Pi·ovince the Legislature may exclus ively malce Laws in 

relation to Mattt,r s coming v1ithin the Classes of Subjects next herein-

after enumerated; that is to• say: -

8 . Mm-1icipal Institut:i.ons in the Province. 
13. Property and Ci 1ril Rif,hts i n the Provi nce . 
16. Generally all Matters of a merely local or 

:nri v&te ffoturc in the Provines. 

II. R..tCm.IiVIENDA'.;:'ION Ol<' SIROIS REPORT 

In Chapter VII of Book II the Commission deals with ttMunic.ipal 

Financesl'f. Only onA topic :mentioned therein is covered by this 0:9inion, 

viz., legi slation in relation to municipal debt, Before setting out 

the Co.m.miesion's recommendation on this topic, it i s desirable to quote a 

few passages which inc:Ucate the background of this topic and the Commis-

s ion' 6 general approach to it: 

ttAlthough municipalities fall within the exclusive juris-
dict,ion oi' the pro-vi nces , revenue powers and expendi t_ure 
responsibilities have been delegated to them by the provincial 
government e vhich make their financial position an integral part of 
the v,hole provi•ncial pi cturo, and consequently, to t hat extent, of 
Dominion-prov·incial :relations. The major f unctions of education, 
public welfare, and highway construction a.r·e shared, in varying pro-
portions, ' by provinces and municipalities; the whole field of revenue 
powers left to the provinces is divided, on the average about equally 
between provinces and municipalities , although the proportions as 
between provinces vary greatly. • • . . • • • .• 



The part played by municipalitie-:. in ta.1.ation ( in 1937 munici-
palities raised 31 per cent of combined Canadian governmental. 
revenues from all source.,), hna in expenditure maKes it 
essential to consider them in eny review. of tbe Canadian uub l io 
finance syctem. For this reason the Commhision. has considered 
jointly provincial-munic)pAl revenues end expenditures wherever 
appropriate. The exclusive jurisdiction of the urovincial 
governments over municipal cff1:1irs has, ho,lever, beP.n recognized 
throughout . . • . • . . . • . .• 

Nevertheless , certain aspects of :nunicic'.)al organization 
and of municipnl taxation ,md ex:pendi turo fiffect the finencial 
postticn of the pl'OViLces ana Dominicn-provincial relations, and 
in this chapter they are discussed from thece points of v1ew." (p. 137) 

. . . ••• 

"The degree of proviticial rosponsibi i ty for the conduct 
of a municipality's 1,ff'.irs is VH.r1ously interpreted. But it 
would seem cle~r thst when tho provincial goverrm1ent creet~s a 
subsidiary body, und delegates to it certain reYenue powers and 
responsibilities, it &hould sea to it not only that these powers 
are adequate, \\'1th of1'iciont manage1110nt, to match the responsi-
bilities, but also that there is efficient ma.age~ent . • ..... 
In addition _to providing for an approxim~te mLtching of revenues 
and responsibiligies (und, as suggested in tne preV1ous sections 
a substenti~l measure of pooling of resources and averaging c£ 
o:xoendi tures to rem. ve the wide existing differl'lnth.ls) the 
province/4 should su erviso c.dequately municipal borrowing. 
Supervision of borrowing would ideally i nclude not only an 
8X8lllinat1on of the purpone and im..mediate need for the borrowing, 
but also dtiterminstion of th~ best form and terms of ths borrow-
ing, und continuinG regulation of sinking f'unds, or repayment, 
pI'ovisions. So,ne or ull of these forms of control are now 
exercised, &lthough ~1th widely varying degr es of strictness, 
by each province. • • • . • . In any case the province hrs a 
responsibil1 ty, both to creditors ·~nd prospecti\--e creditors of 
the municipality, i.nd to taxpayers r nd reciui ent:2 of services in 
the municipality. This responsibility can be exercised to some 
extent by close supervision of municipal borrowing, 0nd of munici-
pal budgeting, accounting, :.,na. administrative practices; perhaps 
even ::nora importantly, by providing conditions under which a 
municipal civil service - adequately paict, profe,..,sional trained, 
and poHticelly inde endent - can develop ... (p. 148) 
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The Commissio. (at p. 148) refers to municipal defaults 

ctnd the necessity oi' legisluti ve control by the Province of 

insolvent nun1cipalit1os .nd of th'J debt o f solvent un1c1palitie3 

RS follows: 

"Con~1derat1on of municipal defaults must inc1 ude 
th co nstitutional qu ~stion:.i 0.1. ,·hethor provi.:1oeb, by 
virtue of thc-ir exclusive power to legi late concerning 
municinclitien, mcy legi.:.,lrte v1ith rt:•nuect to L.1.solve.nt 
muniri "'Uli tif'B uud of i',heth r they may deal with the bord ad 
ino.ebte · neos of t1 munici 11:1lity which iE> Lot insolvent. 
WhLtever th . answer~, it is obviou~ that a nrovinco could, 
by vblid1legi blat i on, mLke it difficult or impossibl~ for 
tho crec.1 tors of e municipB Li ty, Yl hether so~ vent or ineol vont, 
to collect thoir debt-·. Nor woulo 1 t huv~ f;.rty Aifficul ty tn 
turning fol vent nunicipc..li ty into un in'·olvent municio, 1i ty 
L thiG e1'e nece;.:,s1::.ry co,1dit1on fen· 1,ecuring jurisdiction 
over it::: c.ffair... The comi.-nis :c ion t i:ikH thfit in £.Uch mettors 
the jurisdiction .;;houl (. e claor o.ntl the responsibi iti •.•e 
precL,e, , ncl it recom.]!)~ that if the Britioh i orth A'l'lerica 
ct 1 •· a.neu ect, ro .ri ec should be given t pEici:C'ic po.,er to 

logiulote in r spec~ to mun cipul dobt ~hetber or nyt the 
municip.:tlity concerHed ic HOlvont." 

In shvrt, thl- Co111JUif oi ,.. recommen,:,.s thlT":' a cocsti tt..<tiona.l 

endment. giving the Provincc,s "spec fie ~over to legislate in relation 

to !UUnicipctl ebt whether or not the rr1unici ,1-11ity if1 solvent," 

III. C~Llli.E.NT ON JECOJ C!rD .'II N 

It is 1mporta .t to note that th racomm ndation is not 

concer·1ed :.>rimnrily W1 th insolv0ncy le b ;luti on us such, but rather 

W1 th legi:--l .i.ti ve uthori ty to deal v,i t· th debts of mun1c1pul1 ties 

in 'the s ense of cort roll1 g th"' municip litio (which are the cr~1.1tures 

of th ~)rovi1.oes) e:..s to th er.:- tiou of debts by borrowing F nd ; s t o 

their di..charge of hose debts. 
, 
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The importance of this distinction stems in part at 

least from the f a ct that the Dominion ha s exclusive Jurisdiction 

in relation to "Bankruptcy and Insol venoy" and it would appear that 

this jurisdiction would apply to an insolvent municipal corporation 

and the rights of creditors if it were sought formally to wind it up 

on tb e ground of insolvency. Nevertheless. as will appear below, 

the Provinces posses s power to deul vri th their mun1c1pr:cl creatures in 

respect of their debts even when they ar e insolvent in fact. Similarly 

they may control their municipal corporations a s to the terms upon 

which th ey shal l incur or sati s fy tebts. 

IV. LEGAL SITUATION 

(~) Solvent Municipeiities 

By head 8 of Section 92 of the B. N. A, Act• a Province 

has exclusive jurisdiction to legi s l ate in r el ation to ".llunicipal 

Institutiops in the Provi nce." It w&.s said long ago tha t this "simply 

gives Provincial legislatures the ri ght to create a legal body for the 

management of muni ci:pal af'f,,irs ." (A. C. of Ont ario v. A. G. of the 

Domini -n (1896} A. C. 348.) It follows, however* from the doctrine 

of the plenary nature of provinci al powers e.D.:w,tQ;r;:atea in Hodge v. 

The Queen (1883) 9 App. Cas. 11? ( s ee al so S"nannon v, Lower Mainland 

Dairy -froducts Board (1938) A.C. 708) t hat a Province may delegate to 

a r~unicipal corporation m1y powers it poss e s ses and t hat a Province 

possesses l'lll powers nece.ssary or i n cidental to c.erry on and work such 

corporations (LeFroy' s •Cox;.stitutional Law i n Canada", p. 127) including, 
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for example, po er to delegate jurisdiction to impo,e taxation for 

municipal purpo es. (Dow v. Black (18?5} L.R.O.P. 272} 

This primary power of creation, derived specifically from 

Section 92,No. 8, must not be taken to be a naked power, for it is now 

clear that this head has a content which may render it unnececsary to 

search under other heads for jurisdiction a to various aspects of 

municipal affairs, e.g., the amalgamation and debts of insolvent munici-

palities (Ladore v. Bennett (1939) A.O. 468). The general situation 

accordingly is that t he Provinces have all power necessary to create and 

to provide for t he working of municipal corporations, or for their dis-

solution, including all matters necessarily i ncidental to such purposes. 

Municipalities are statutory creations of the Province in which they l ie 

and may be dealt with by the Province in any way ermissible under the 

29 heads of Section 92. The only reservation upon this exclusive and 

plenary po er of the Provinces is that its legislation in its "ptth and 

substance" must r elate to such a head ~nd must not constitute an invasion 

(colourable or otherwise} upon a Dominion head enumerated in Section 91; 

and that provincial legislation in relation to municipalities is subj ect 

under the "par8Iilountcy" doctrine to be suspended by inconsistent Dominion 

legislation falling una r a heed in Section 91. 

So far as concerns municipal debts, the only limiting heads 

of Dominion power are No . 19, "Interest", and No . 21, "Bankruptcy and 

Insolvency". 
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As to "Interest" it is reasonably clear that it is 

within the power of the Do;ninion. by a gen~raJ. law qua interest 

to govern the rate of i ntereet chargeable or payable by municipal 

corporations . (Cf . Lynch v. Canada N. W. Land Co. (1891) 19 S.C.R. 

204, at 207 , 212.) Subject to such an overriding Dominion law, 

however, the rrovince ::, when legL:.. l ati rJ.g t..:.lder Section 92, No . 8, as 

to municipal corpo:cctio .s may deal with the interest payable on 

municipal debts . (See Lodore v. BeU1::.ett, .supra..) Apart from the 

case of insolvent corporations to which the Dominion power over 

"Ballkruptcy &nd Iusolvency" may be applicable , there seems no reason 

to doubt that a Provi nc e may deal effectively with the manner in 

which :nunicipali tiel :nay contra ct debts and their responsibility for 

debt s contracted in, the exercise of provincielly-conferred :powers. 

Thi s follows from Provincial jurisdiction over "Property nnd Civil 

Rights in the Province" ( s . 92, No. 13) and ove;1inatters of a Local 
,, 

or Private Nature in the Province (s. 92 , No. 16). :Moreovel', it is 

implicit in t he r easoning of Ladore v. Bennett, supra! . which upheld 

' me&sur·es relating to the debt s of in¥'ol vent municipal! ties , that a 

Province has t he utmost power of legislation in relati on t :> the 

control of municipalities enl their debts and that this extends to 

the permissible extent and t0r11s ;:;f borrowing . Sovereign within it s 

constituti~nal po~ers, the ?rovince i s charged with the local govern-

!!lent of its in)j.abi tants by means of municipal institutions . 
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Though this decision (set out in the Appendix hereto) 

relates to provincial power to provide the remedy where institutions 

ere insolvent, it i s abundantly clear that in principle it authorizes 

all measures necebsnry to prevent insolvency including the power to 

enquire and to decide as to the solvency of a municipal corporation. 

The case held, moreuver, that as incident to the right to dissolve 

and amalgamate municipalities, a Province could deal with the terms of 

payment of debentures as to time and place &nd as to rate of interest . 

A fortiori a Province , as incident to ita right to create and control 

municipal corporations, can legislate ci~ilarly as to the debts of 

solvent corporations . 

(b) Insolvent unicipalit1es 

The Dominion has exclusive jurisdiction over "Bankr~ptcy &nd 

Insolvency" ( . 91, Uo . 21) and it is possibl e that this extends to 

municipal as well as other corporations, although the pr~ oes 
11 

not purport t o deal v'i. th them. 

It is probable, however, that the DoI.1.ini n will nut. at.temJt 

to deal with municipali tieo under this heaci so long as the ProVinces 

discharge their r esponsibiliti es and exercise their powers in this 

connection. Unle :~s they fail to o 6 0 c municipal defaultb reach 

the proportions of a national prob em, the .aatter of defaulting munici-

palities in all related aspects should be dealt with by the Provinces. 

That the Provinces possess adequate power in this regard is clear from 
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/ 
·the redent decision of the Privy Council in Ladore v. Bennett. This 

case is set out fully in the Appendix hereto. 

Pui) shortly, this ca se raiSe(t the validity of "' special 

Ontario statute providing for the dissolution ' Ild amalgamatio n of 

four adjoining and insolvent municip&litieB and of provisio.:1s in two 

general statutes conferring powers on th , Department of Municipal 

Affairs and upon &he :Municipal Board to deal with the outstanding debts 

of insolTent municipal corporationsJ 1:J.nd under whtch there was approved 

a scheme for funding and refunding the debts ot the corporations and 

for substituting deventures of the neV1 corporation for thofle of the old 

corporations with variations as to interest. 

It was held that these statutes were in substance passed 

in relation to Municipal Institutions in the Province and were therefore 

intra .!.!.r2~• They did not encroach upon. the exclusive legi slative power 

of the Dominion Parliament · in relation to bankruptcy and insolvency, 

interest or nrivate ri.s_hts out~ide the _Province. 'I'he Statutes were 

not directed to insolvency legislation; they picked out insolvency as 

one reason for dealing in a particular way ~~th unsuccessful institutions; 

and though they affected rights outside the Province, they only ddid so 

collaterally, as a necessary incident to their li:.wful powers of good 

government within the Province. 

"But it does not follow that beoause a municipality 
is Lusolvent the Prov.i..ncial Legislti.ture may:not legislate to 
provide remedies f or that condition of affairs. The Province has 
exclusive legislative power in relatiun t o municipal institutions 
in the Province. ..• ••• Sovereign within its constitutional 
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powers, the Province is ch~:ge~ with the loc~l governme~t 
of its inh_bitants by means of municipul institutions. 
lf locel goverr..."D.ent in ~illy n rticular e.rec :,ecomes i.c.effec-
tive or non-existent because of the financial difficulties 
of one or , ore municip&l j_ nsti tution:, for !:illy ot.he:r 
r~ason1 it is not only the right, but it would appear to be 
the d...ity , of the :?r·ovincial .1.,egislEtt..re to nrovici.e th ... ueces-
sary remedy, so that the health of the inhabitants and the 
necessitieL of org&niz.ed lir'e in cc::mnunitit i:: sho11ld be pre-
served. ... ... For this purpose, as the corporation 
could be created by the .. erovince, so i -r; coulu b(j dit-'E:Jol ve<, 
and a new corporution created as a. muni cipc.l i1•sti tut ion to 
perform the uuti,, •• pel'form.ed by U1e olo. . .• 
Where the former bodies are dissolved it is inevitable thet 
the old debt~ ciseppe, r, to be r~•placed 11y r,ew ob::.j_ed,ivns 

of the now body. And in creating the new corporation with 
the powers of assurni "lg ne,; oblibet.iom it, is ir.rnli ei 1, in the 
the powers of the Legislature (sovereign in this re~pect) 
that it should place r '"'strictio .. ,s ,,n(.i qualifice~ ions on the 
obli gations t o be assumed. Efficient local government could 
not be provided in similar circumstances tmle, s thA ?rovincA 
were armed ,\i th the i e very powers, and if for strictly Provin-
cial purposes d.ebts msy be das-Lroyec w1d :1.6W debts created, i t 
is inevitable that debtor. should be affected v,hf'ther the 
ori,::inal creui Lo1·, resi<.:E within or ·j thont the ?1·ovir..ce. . ... 
Thct for the )urpose of keepiDg control over municipEl institu-
tionG the .1.,egi~lature provided that c.. de1,11rtn ·Ill, o/ the 
Provincial government sho~ld have the means of ascertaining 
whether o :H .. :-ticular rnnicipal body wa"' t~o.J..vent o.c insolvent 
doer not m:.ks its legiflative provisio:i in that regE..l'd an 
encroachm.nt on t,h, general powers of the D)mini-r over b!iru:-
ruptcy and i ~eolvency. lt is of the essence of its control 
over local governm~nt administerad by municipalities that it 
should hava these powers of inquiry and decision. ... • .. 
The statutes &re not directed to insolvency legislati0n; they 
pick o~t insolvency es one reason for dealing in a particular 
way With unsuccessful instituti ons; and thou~ th_y r.ffect 
rights outtide the Province, they only so affect them collater-
ally, as a nAce sa:ry incident to their .... :::.wful po ere of good 
government within the Province. 

The quest ion of 11-terest aces not present dilficultie.s . 
The above reasoning sufficiently disposes of the objecticn . If 
the .Provincial Legislature can c.dssolve a municip&l col'por~tion 
and create a new one to tab..e it place, it can irvest t.te new 
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corporation with such :pov,.ers 01' incurring obligations as it pleases, 
and 1ncidentall;{ may defln,~ t.h. a.mo .mt of inter~st which r.uch obliga-
tions ~ay beer.ff 

'.:.'he rea::,,onL.g of th-, decision i s clearly uµplicable to provincial 

legislation rolnting tti tiw i:.wolvency or defaults of a singl~ municinalit . 
a nd de,.ili ng with its debts by V;ay of' refunding and the consequent modifica-

tion of the rightn of credi t,ort,. It s00ms, the ~fore , that ~o long as it 

is "directi;;:d to the effuctive cree,tiou anc control of a munici'.'.)u~ inotitu-

tion" Prov1 ricit,1. let:i &lalion ia.ay Jeal Hi t .c. the debts of an im,oJ.vent 

municipality oven 1;-.;;; to i:mch ml:',tterb ec inter.,st on its ciebts or as to the 

rights of creuitor.s <.iutsicte the i:-rovince,. 'I.hi 5 pri ncipl e extends to the 

debts of one :munic1pulity or f L group of u1unicipalities - to the recon-

struction of &tl i1:s0lveut munidp lity 01.' t· t.he amclga.,nation of several, 

The Comm.is2ion recom,"llcnuetl e.. conf;ti tut.1ona.l emcnc..11.ent gi Vill§ the; 

Provincec ff specific por o:;..· t.o leg1 clete 1 r rolr--ti"n to muric i ;;:nl deb t 

whether or :uot the nur:icipt.lity iL col ve:r;t." 

already pc .:;.sessed b,r t.ha J?rovi nces under Section 9 2, Ne. 8, es Lner-

prated by Ladore v. Be1 nett u: .. d thet no !l1I19ndm,rnt is neeessar·y. Nor 

is an amond.mnY!t tasirable, unles.s f'or the ;mr)o<·e :,f plecing 
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beyond the reach of oudicial ,acillation the power of a. rovi 1ce 

to deal witl e.:.l ci ses of I ctual or apprehended default. In t,his 

view it may be desirable to irlclud.e thin -power .,~:-o 8S&ly irL the Act. 

The only Domjnion pO\ er v:b:ch nPect bE- c.ei:....:..t wH-h is that 

relating t.o Bankru1: tcy [ nd Insolvency end , 11' coucei yec. necestsa:ry ; 
I 

the applic&tion of th' s pwwer to th, caee cf' defew.ting ;nunie:ioelities 

could be excluded expressly. ( See dreft a:i:er:.d:nent infra.) On the 

other hand this wou~d seem unnecessary, except i~ the abnormal c s 0 of 

a Province failing to take ad.equate ca re to prevent :mn.icl9el .efaul tc 

or to protect creditor3 in the case of actual jef&u.Lt::. 

abnormal cases of :'.:>rovinci~.1. laxity [r9 for~seet:blG, it woul<'l he 

better to lecJ.V') the Bankru tcy ··.nd In sol ve,1c1r i o • er v~i ti1 •; e Dom;_ri-.. n 

intact so as t o emtble it to deal wrth such abnormEl c: H~s if th Py 

should &rise . 

Tha rigLt to ded v.i th _ ... unicipc 1 d.ebt1: ueemE: to be part 

and l&rcel of +hf right to crcc.tC' aLd co1.trol or dissolv-e munie:1-oal 

corpo.:rr,tionr rAn • t,o t,;xtenc. to pr·escribing al l th, conditions incidental 

to such creatio , , co11trol or dissolution , including t e rig1ts of all 

creditors nerever· resiient. If &mer.ii nen there ·nu.st be, it sho1Jl · be 

an amendment to No. 3 of Section 92 t nd i)y "8..f of m2ki ng ;:.xplicit what 

e.lre.,;;dy seem$ to be implicit i n its language. 

sense ie attached . 

July , 1944 . 

An amendm"nt in this 

Vtncent C. acDonald . 
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APPENDIX 

LADORE v. BE,.~TT 

( 1939) A. C. 468 

Headnote 

"By the City of Windsor ( lgamati n) Act, 1935, of the 
Ontario Provincial Legi slature, four adj oining unicipalities which 
were in financial oiffic ties and unable to meet their debenture 
interest ~nd maturing principal, rt of which as payable outside 
the Provi nce, were amalgamated and incorporated s the City of Windsor, 

nd by the City of Windsor (.Amalgamation) endment Act, 1936, the 
Windsor 7inance Commissi n, constituted under the ?rinci pal Act with 
i ·terim powers of administering the affairs of the new city, was 
abolished and its duties transferrPd to the Department of ~unicipal 
Affairs for Ontario. By the provi si ons of Part III of the Department 
of unicipal Affairs Act, 1935, which was applied by the Amalgamati0n 
Act of 1935 to the new city and its affairs, ond which reproduced the 
provi ions , repealed i n 1935, of Part VI of t he Ont ·· r io Municipal 
Board Act, 1932, the ntario , unicipe.l Board, if sati efied (inter alia) 
that a municipality had fai l ed to meet its debentures or inter est when 
due owtng to financi al difficulties affecting the municipality, was 
given power (inter alia) to order terms, condition , places and times 
f or exchange of new debentures for outst inding debentures, und to order 
postponement of or variation in t he t erms , ti~es and places for payment 
of the whole or any portion of the debenture debt and outstanding deben-
tures and other ind btedness and interest thereon, and var iation in the 
rates of such interest. A scheme hcving been formulated pursuant to 
those powers , and approved by the Onte· io Municipal Boar d, f or funding 
and refunding the debts of the · algamated munic1palit1 e£ , under which 
(inter alia) former creditors of t he old inde Jendent municipalities 
received debentures of the nev city of equal nominal amount to those 
fol'llJlrly held, but With the i nt erest scaled do min various classes of 
debentures:-

~' that both the Amalgamation Acts and t he Municipal Board 
Act, 1932, and the Department of ~unicipal Affairs Act, 1935, were in 
pith and subst , nce Sets passed in relation to "municipal i nstitutions 
in the Province," and as such they, Lnd t he s cheme f ormulated and approved 
thereunder, were intra vires of the ~rovincial Legi slatures under s.92 (8) 
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o:f' the British North America &ct, 1867. The Provincial legislation 
in question did not encroach upon the exclusive legislative power of 
the Dominion Parliament in relation to bankruptcy end insolvency, 
interest, or private rights outside the Province. The Statutes were 
aot directed to insolvency legislation; they picked- out insolvency 
ae one reason :for dealing in a particular way with unsuccessful 
institutions; and though they affected rights outside the Province 
they only did so collaterally, as a necessary incident to their lawt'ul 
powers of good government within the ProVince. 

Judgment of the Court of Appeal for Ont&rio (1938) O.R.(C,A.) 
324; ( 1938} 3 D.L.R. 212, affirmed.• 

Judgment by Lord Atkin ( # , 'I ~0-3] 
1t • • • .... Counsel for the plaintiffs attacked 

the whole of the proceedings in connection With these municipalities on 

three grounds. He said that the ~elevant statutes and the authorities 

Which they purported to give were ultra vires the Legislature of Ontario 

because they invaded the field of the Dominion aa to: ( 1) Bankruptcy and 

Insolvency (S.91 (21) of the British North America Act 1 1867); (2) 

Interest (S.91(19)); and were not~ within the exclusive powers 

of the Province because (3) they affected private rights outside the 

Province. 

. .. . .. 
It appears to their Lordships that the ProVincial legislation 

cannot be attqcked on the ground that it encroaches on the e~clusive 

legislative power of the Dominion in relation to this class of subject. 

Their Lordship.s cannot agree with the opinion of Henderson J .A. that 

there is no evidence that these municipalities are insolvent. Insolvency 



16 th inubi 1 ty to .., y debts in the ordin r-y couri·e .s tt y bee-=> 

due; a.ad there apper..r to be no <loubt th t t 1 the conditi n of 

these corporation • But 1 t ao s not follo th t b onut e nuni c10-

011 ty is nsolvent the Prov nci l Legislature moy not L gi lete to 

provider dieE for tb.t cvnditiun of afftir. Tha Pr~v n e he 

exoiusi:e ~1alat1ve po er in rel tin to unicip l instituti • in 

th Provlnoe: S.92 (8) of the Br1t1eh .mrth nericA Jiet, 186?. 

Eo ereign Within its oonat1tutionei po\: r. 1 the .rovir.ce i ch r ed 

nth the locAl government of 1ta 1nh·b1t nts by meinM of munic1p 1 

iuati tution • lf loc over.om-;;.n in any 11 rticul r r a beco es 

1ref1sctive or non-existent boc u•· of th· fi Cinci ..1. dlf 1cul~1f.t· of 

one or .. ore munici.-,ol inst1 tutio. s, or for ony -ther r on, 1 t 1. 

not only th ri t , but it woulc. , ppe&r to be th duty, f t .e Provin-

cial Legiol turo to rov1do the nece ry r---me y, o h t the hefllth 

of th inh; bit nt Ind th 01 org mi zed 11!' in communities 

hould ba ;reserved . L corporuti,,n A or or C is uni ble to notion 

s tisr ctorily it oulo op eur to bo lame t 17th th ure 

.ust hF.ve }OW r to provide that the funct1on0 of one or 11 ~hould be 

ti·en ferr d to OI e oth">r l>ody or corporation. or thin u ose, na 

thd eorpor tion coul b er tad by the P1~v1uce, 0 0 it ould be 

di solved, u ... ne corpor tion er rted mun1e1 ul 1u titu ion to 

perf r:n th duti orfo1m d by the old. The r sult of di solution 

ts th:.t the debt ot thfl di solved corport.tion di app '?r. mal amation 

of uni ci.;:rn 11 t1 e for th >urpo of more ,,tfecti v a ini tr tlon, 
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whether for Def financial or other reasons, is a common incident 

of local government. It 1 necessarily aocompanie~ by an adjust-

ment of financial relationsl Where the former bodies are dissolved 

it is inevitable that the old debts disappear, to be replaced by 

new obligations of the new body. And in creating the new corpora-

tion With the powers of assuming new obligations it is implicit in 

the powers of the egislature (sovereign in this respect} that it 

should place restrictions and qualificdtions on the obligations to 

be assumed. Efficient local government could not be provided in 

similar circumstances unless the Province were armed with these very 

powers, and if for strictly Provincial purposes debts may be 

destroyed and new debts created, it is inevitable that debtors should 

be affected whether the original creditors reside within or without 

the Province. They took for their debtor a corporation which at the 

Will of the Province could lawfully be dissolved, and of its destruc-

tion they took the risk. That for the purpose of keeping control 

over municipal institutions the Legislature provided th<'. t a depantnnent 

of the Provincial government should have the means ot ascertaining 

whether a particular municipal body was solvent or insolvent does not 

make its legislative provision in that reg~rd an encroachment on the 

general powers of the Dominion over bankruptcy and insolvency. It 

is of the essence of its control over local governm.en~ administered 
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by mu.nicipalitiee that it should have these po ere of inquiry nd 

decision. In oth r word , the Pith and sub tonce of both the 

.Amalgamation eta and the unicipal BoLrd 1tct, 1935, re that.the 

Acts re paseed in rel~tion to municipal institution in the Province. 

They would also, so far us the public uti l ity o~mmissions are con-

e rned, be justif'i d as having veen Jassed in r el ation to local work 

and undertekings under S.92 (10) of the British North Amerio Act. 

It wa uggested in argument that the impugned provisions 

should be declared invalid bece.u~·e they sought to o indirectly 

Whe.t could not be done ·irectly - n ely, to facilitate renudiation 

by Provincial municipaliti es of &bligations incurred outside the 

Province. It i s unneceosary to repea"t what has been said many 

ti es by the Courts in Canada and by the Board, that the Courts will 

be careful to detect and invalidate any act l viol t i on of const1-

tut1onel r strict1ons under j retence of eeping th i n the statutory 

field. A colourable device will not avail . But in the resent 

case nothilig h,.s emerged even to uggest :that the egislature of 

Ontario at the re pective dates had any purpose in vi other than 

to legislate in time of dif'ficulty in relation to the class of 

subject which was its special c re - namely, municipal institutions . 

For the reasons given the attack upon the Act and sch8llle on the 

ground either that they i nfringe th Dominion• r exclusive pol'ier 

relating to bankruptcy nd insolvency , or that th -.y deol With Civil 

rights outside the rovL.ce, breaiCs down. The stutut s are not 
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directed to insolve .cy lee;is l:i 1 n; they p1c~ out i f·olv ncy s 

one rea on f;.,r de ling i nn articular ay ' 1th U.n "" ucoe eful 
institutions; tnd thou~ they affect ri ~t outside the roTince, 
they only so a:ff ct th m collaterally, 1is n ce t ary 1 cident to 

their lewf)ll po re of goo government within the rovinco. 

The question of 1nte1·e.~t does ot present dU'fi cul tic • 

The nbovc r aoning sufficiently diopo en of th objection. If 
tho rov1nc1al Legial ture can di solv·e a municipal cor or ion 

end create a ae one to take its place , it c n invest then 
corpor t1on with such po•:ers of incurrin;;, o ligations ee it lee es, 
and incidentally mt ) define the tt~ount of 1rter·st hich such oblig -
t1ons mey bear. Such legi l.ation 11' d.irect.e bun fide to the 

effective crettion : nd con~rol of unicipul institution., i in no 
way an encro ch.-nent upon the graner l al('cludve po··er of tht' Do i ion 
Legt.,lature over inter st . 

For th_ e re• sons their Lordshi ps Wi.l humbly advi e His 
eje ty thnt the opoe l ehuuld be di .misoed." 


	MS-2-171_2_15_3_001
	MS-2-171_2_15_3_002
	MS-2-171_2_15_3_003
	MS-2-171_2_15_3_004
	MS-2-171_2_15_3_005
	MS-2-171_2_15_3_006
	MS-2-171_2_15_3_007
	MS-2-171_2_15_3_008
	MS-2-171_2_15_3_009
	MS-2-171_2_15_3_010
	MS-2-171_2_15_3_011
	MS-2-171_2_15_3_012
	MS-2-171_2_15_3_013
	MS-2-171_2_15_3_014
	MS-2-171_2_15_3_015
	MS-2-171_2_15_3_016
	MS-2-171_2_15_3_017
	MS-2-171_2_15_3_018
	MS-2-171_2_15_3_019
	MS-2-171_2_15_3_020

