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1. 

In the Province of Nova Scotia, 

County of Halifax, 

In t he court of Proba t e. 

In the Estate or Sarah Giberson deceased .. 

Bearing b efore MrR. F Yeoman, Kc,, Re gistrar of Probate r esumed, 

Friday September 11th, 19.36, at 10 a. m. 

M:r M B Arohiba.ld K. c., for l4ajor Thomas i.~.undy, executor under 

the will of Sarah Croker,decea.sed 

Mr J' E Rutledge, K C., 

Mr John F Shaw and 

,tr D R Bishop of the l.J {::W Brunswick Bar for :Bla.nahard llib ·raon 

and Mra Lorna B Abbott , 

Stenographer duly sworn. 

M.r Rutledge: You will r eooll ect t ha t Oounee l were to l ook into tho 

point rie to whe ther Maj or Mundy shoul d she,, to t he Cour t t he photo-

gra phs in hi s poesesaion, a nd wa we:r.o t o m.t1..1rn a tuldy of the a.uthor i ti 
l 

1ee , and a r gue t he ma tter this mo:rn ing . 

'lf.y poeit.ion now i e that this witnes s mus t ahe,v t hese do -

cuments to the Court, tha t is to ea yt all t he photographs whi<;h he 

haE:, in cou :rt .,and he ca. nn.o t withhold them on hiu .m.ere afl f ertion tha t 

t hey o.r e pr i vate ,ort ha t they a.re not re l evarit ,mtha.t t hey ·we r e 

aought by a. subp oena. wh ich wa.e ineffeoti ve . 

Ao t he 'ha.s is for the short argument. which l r i ntend to make , 

I vdah to read an extra.ct from Wigmore on :Wyid ence; Vol 4.p .670i 

11It often happena, however, tthat the IM,rty desiring the 
evidence does not know precieely what documents exist in 
the hands of the witnesa ,or what exiating doauments conta in 
rele~nt :material; or if the documents,i f o:f a. cer t a in. tenour 
would be privileged from disclosure on one or another ground. 

In auoh a situation it ie obvloualy not for the wi tneee ~-
to withhold a: doeumentli on his mere a.seert i on that th-ey a re 
not r elevant ct:v, '' 

That covers the gener a l proposition , Y-ou will no te that 

it does not dea l with the specific obj ecti on :ra ised by my l earned 

fr i end , namely -, t hat the a pplica tion h ere i s t o do what it ,iae or --

ig ina lly sought t o do und er t he subpoena. whieh ,va. s found to be d e-

f ective under thG authoriti es .. 

I 
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But now thr~ t is the general ru l e . 

J rJ e.xt r ef'e1: the ourt ag~• in i n the light Qf that rule to 

!"'ee a:no At1gua , 2 Eq . 5~ • 

676 c "A stfrpoena duce~ tscun1 ought in general to .apecify t .be docu .. 

~iwnta r equired ~ But lr a. w.i.tnes~1 ,, s0rvcd 'iviH1 a em npoena 

.i.n ,{tene:ra.l form,. a.dm1. t .s the..t he hue in his poeees s ion t he 

d ~Qumente thereby r ef e_rred t o, .b ., mue t procu ce them • 
. (I;re:rla.nd T Bt r;.)e:r .13 ~-(_..t\ •lOl«i , a f .. :Powis v Nec,UU l92S, 

l 9:.; i l86 {deei s ~on o-v·erruled in Seddon v Com,Salt co . !.,td. 

(Ui.:. 5,il- Clh P•l8 7, I,ee v 11.ngu,s L R 2 1 q. 59 ,t:i.nd see Re 

l!mma .:i ilver Mining Co . L R 10 C'.a . 194- where t he company 

wa13 onh:: rea on Jnotion to produce 1 te books on t h e c roaa-

eX&ninat ion ot its aeare ta:ry on. his af:r.i diivit .. 1• 
Now,wha.t did Lee & A:ni:r.u· e· •de""iAe· ., 

-~ "' 11,1 , The ease must b e a lood ' 

authority to be quoted1~o late an edition of The 1 nnu.:-il 'racti ce . 

!t deeidea that a solicitor,who ,vae not a pa1'ty to the suit at 

a ll,ho.d toproduoe al l papers r ela t ing to al.l dealingfJ and tra.ns-

a.ctione betv,een his fittn ; the solicitor'a fi rm , a.n(l t he pl a intiff 

or defendant. a s the ca.ee may . i~e t or a : c rlocl of' 30 years, without 

opecifying a ny oi' t he.d ocuments r equ'lred,and t hat wae held to be 

too T qJue , so far a.s t he sub poena. Wt-l. !> c oncerned, but the witness 

admi t ted tha.t he had in hia pos session t he rlocument s rE?quired, 

ar1d 1 t was hel d tri.a t he mu s t :p:roduc e t t em. 

I want to re ... er to t hat case pa.rticul.,.rly thi s morning , 

beca use i t ia the only authority that I have which deals wi th a 

plura.li ·ty of docUtnento-. The oth r caset'I whi ch are concise upon 

'i*bat i e 

pointedly 

'Mining Company. That ca. se i s not 0 0 useful, bu t i t. i iJ au thority 

for t he propoeitio·n, 10 L a.~ncerJ *P1')eala, 194. 

'.J.be cour t in tha.t case ma.de an order under !inglieh Order 3~ 

It ahewa how the 

Conrta go a.t thelle things. We are not r elying on the :point at 

the pr esent time 

rule 

I have to r ef er t o it 1 a t er. I will r ea.d the 

n14 It s hall be lawful t or the aourt or a judg ,at ar.y 

time during the pend.ency of any ca.us e o:r ma.t t er to ord er 

the production by any party ther et.o,u.0011 of.1i':h ,of ouch 0~0nt 

the doaumenta 1n hie posse Baion o:r :power ,:re lating to an· 

matt,3.r in question in euoh c auee or matter, a.t1 the oour' 

or judge thinks right; and the court may deal w:t. th su( 

d oaumenta wh en produced :ht euch !fa.nner ae appears ju r pie-



A photograph ie a document. 

Words and Pllrases Jud1o1ally defined Tol.3 page 2153 

.. Th:e Word a pplies to ... .,. .photograptlJ.s,picturee ,maps and 
plane tt 

A number or cases are r eported for that , several in the .l!'ede:ral 
Courte. 

flle case Q,f FQx v Sleeman 17 h tario Pr Rep ti P• 4 92, so nearlJ 
meets the situation here in court tha t I will r ead t he whole 
Judgment, lieadnote: 

In an action b7 oe:r ta.1n peraone,ola.im1ng to be the next ot k1n Of a teeta \or, the beneficiary under t ,he will having 
predeeeased him, against the adm1ni stl'Qtrix vlith the will 
annexed,r-or aaminiatre.tion or the estate,, the de:fendant de-
nied that the plaintift,s wer e the next of kin f the tee t-
a tor, and alleged that he ha.d no r elatives. , By her aft!d-
e.vit of documents, she stated that she had in her posses-
sion. in her per s onal ca.pa.ct ty, but n , t a, a.dminlstratrix, 
certain pbotogl:'apba of the t estator which she obj ected to 
produee. The plaintiffs ,sought production with a view of 
establishing the identity or a relative of their with the 
t.eatator. 

Held : that the photographs in queet1on were •documents• 
within the meaning of hule 50?,and wer e no t provileged nor 
prot coted,and. ther efore must be produced . (Rule 507 is the 
ea.me as our Rule ZIV ) 

J do not think pe:rhaps we should have to g o beyond that 

case. That W&s a very s t :rong Court; Arm6ur, Faloonbridge, am 

Street. 1'bey r ef e r to Wharton and the other authorities and to 

the English case of tyell v Kennedy (50 L 'l' :N s .?30) which I 
I. think on the a uthoriti ee;a.f'ter r eading them la.et 

night, the documents should be handed by the wi tn.ess to the C ourt, 

and the Court should e;x:ar,.Jin e them with a vi ew to oe t arm.in1ng wh e-

ther in hin opinion, they might :possibly be r eleva nt document,s. 

I .f it appears to the Court t hat they a r e no assistance to the ca se, 
the w,tneee should not be r equired to produce them to C>pJ. oeing 
couneel ,but if' it ap:peara to the Court that they mi ght be r e l eva nt 
and useful in def:erming what is a:rte.r a.11,a v ery important issue 

the court should t.ben evbmit them to both couneel and counsel be 

allowed to call wi tneeeea or to examine the witnesses in the box 

further o:n oath. 

T.b.e Registrart In this oa.ee,vthat you are speaking of apparent 

is jhotogra}ils of Sarah Croker 
Ur Rutledgea In those photographs I think wll1 be found pie-

( 
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turea or Mrs Abbott ,whom your honour ld.ght identity. 

l r ather that the r e a.re several Jhotograpba and some a.re iti court and 

some a.r e not.lam not inei.eting on those which ~ e ttotaphotographe 

establishing identity I ineiet are useful. 

TaYlor p.110'1 tootnot~a 

"l?botography affol"de an ea r1y mode ot eetablishing id entity. 
I n m&tr1mon1a.1 aa ses • however, except in very excep.tional 
caaee,the court hae held there must be eom.e other evidence .. 

The other caaes on this · point ... the one l brought before 

Snellgrove and Stev:ene,refe:rred to yesterday; 1'74 English Rel)O:rts 611, 

is the eame point,tha.t the witneae should riroduce the doauments which 

he has 1n oourt. -To the same effect as Lee and. .mgus; but it refers 

only to one speolfic document. Thie ie th.e headnote, 

.I dtness being sworn to having in eturt additional docwnent,I 
in. his poaaeeaion 1s bound to produce 1 t,if J:equired though he 
have not receiTed anv. notice to produce nor been served •ith a 
8Ub;qoea fuoep t equm•.n 

Cresswell J.• ... A Witnee.s her e swox-n to give evidence and havin1 
&i document in his poese.esion ms.y be · compelled to produc e it. 
He is just as much und er the c·ontrol or the Court in this r e• 
opeot ;a.e it he had brought the document unde:r a aybppena .duce,s 
tecum." 

lly contention is that what 11 said. there about a doaument, 

in the .singular, a fplies to dQoumente in the plural• 

King v North one Cox Criminal Ca.aee, 258, eame :rule 

wa.e a.ppl 1 ed. by the CQU rt • 

In -the .Oriminal Court,.in the Comm n Law Court,in the 

Probate Court in Ontario a.nd apparently in tlle United s tates also, 

this ha.a been held tca be the law. 

FaJ.-1ey v Graham, 9 u.c n. 438, 

A suit tc>r work and le.bour per:tonned. Witness r efused 

tQ ;produoe I ea.id ho had not b een aubpoenaed • Held that wi tneea was 

bQUfld to produce • 

Mr At-chi bald t . If' your honour plea.eea, I do l'lOt know that it ie 

neo ee .aary for me to add a grea t deal to what was said yesterday, 

but in view of the numerous oi tations re ferred to by my lea.rned 

:f'r1en4,I should perhaps add a tew commente • 
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In the fiHt place, I should ea,y that what ham apparently been lost 

eight ot in tl1le ea.s_e is th.at by tbe subpoena the 6.ppl1o$.nt is 

attempting to establiah hi$ ca.seJ it it not the case ot what the 

documents are relating to the traneactione,0.r a.eything like that, 

1 t l e to locate something which the w.t. tnenaea e.an agr ee upon. 

lt is very dif'ferent from the pri.noiple. in these Gther cases,wher e 

they were look1ng f'o,:- variou r documents tjing up certain trann-

a.qtions, in the hands of one party, with the trans:a.etione of the 

other :ix1rty. The caee nea:reet to 1 t is where the admlaietratrix 

made an r€f i dav.1 t of doournente a nd a.ft er having made a.n a.f!1davi t 
of documents ee.$1-.sJl have th1.s and this' ,:retused to produoe cer• 

ta.in of them. T.hU ie a. 4 .iff'erent ei tuat l on f.1.1 toge tb.e_r~ 

Th1a is A ca.ee where one party to the aotion is by, a t;ubpoena 

to the other party to the act ion end eavouring to get the n-iain faots 

tor hie ea.ae. 'lhat is the whole thing 

\ 

'!'he eituation her e is, as you:r Henour k ·nows, •We 'd l .iks to 

ge t at these photogra.phi•;a.nd vre 'd tind eomethlng tl1e r e .r1 That is a ll 

right ;ther e ia e. way to go a.bout it. I do not think l am being tech-

n1.ca.1 or unreasonable.or aeything of the kind ,when l aa:y thie mu st 

be done properly,. I am not easting any re f lection on m.y l earned 

friend's elient Mx Gi'bereon,or .r.frs.AbbGtt,when i auggeat that the 

thing should be done pl"(l)pcrly,but I have every r eaaon to think 

there will be p:r.oeed.ure taken ... whether 1 t v4l1 acr,me ba:f' .ore your 

ROnQUl' • 'tO deeid.e what documents ehould be :p:roduoed and then 

submitted to the ,vttnese. I am not quite preps.red to say a.e to the 

proc-eedings. :But I ihlnk 1 t must appea l to your honour that ther e 

is something deoidely wrong when a eubpoena. can be issued to a 

wi tnesa a.nd tha.t \Vi tnese must either r-1.s_lc contempt or court by re• 

:rusing to com.ply with it, ox- make such production a.a he thi.nks he 

can in order to oonply with it.and when he ~om.es here, on a. mot.ion 

to aet aside the subpoena, and the subpoena duce1 teoum. ia 1netfec• 

tive and 1s set a.side, because tha t is what 1 t is•- if when that 

hae been done all oa.n be a.aoomplished that could have been accom-

plished it t .he subpoena had been regular. What la the use of the 
au tho ri s.i ng the 

procedure,{eetting a.side or the subpoena ? 

I 1 
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! am suggesting that the case of Lee and Angus, which has 

been relied upon by my learned friend, is a very di:fferent t hing al-

together f rom this. There a witness was required to bring in t docu-

mentsrelat ing to certain transactione;the transactions were there;yhe 

particular documents we r e not s pecified, and the witness, having 

brought the doeuments,the court said, Well now the evil compla ined of 

is gone any way. The reason why these dooumenta a. r e s peoified in the 

usual vva.~ is that the witness who is subpoenaed can withhold un-

rea r. onably demanded documents and pick out the documents which he 

ought to produce ;but the wi tnees ha ving done it, then, as the oourt 

said,you have done it, you have them h ere;go ahead, But if the wit-

ness had protested when the subpoena was first served,it would have 

been set aside, a s putting him to an unreasonable a.mount of trouble. 

Our case is dif'fer ent;the sub poena is served late at night "to bring 
I\ 

in any documents relating to these people. It is almost impossible 

for us to say what documents the r e a.re or what documents we have not. 

My l earned ti·iend and his colleagues have the a ir of insinuat-

ing t hat there has been something einieter a.bout the conduct of the 

executor in this matter There has been nothin f; sinister about the 

matter. If it had not been for the executor here thes e people would 

neve r have known ot" the wi ll ;but the exeoutor went a.round the country 

chasing around to find theoe people, as a matt e r of l'ourtesy. 

I will just quote a. fewauthoritiear 

Sankey v Fraser } 5 We ekly Re:porte :r 341. Rea.es headnote. 

Q.uo ted as an authority in Mevta Digest a.nd in the English and Em.pi re 

Digest . 

I also vrl.sh to refer your Honour to Newland Stitt 1~ We ekly Re port 

1014. A suit to administer an estate of a n intes tate a,nd the claimant 

subpoenaed the p er f1onal r epresen.t a ti ve as a vd tnees to produce all 

let·ters written by ·the intestate to bim, Me a tt e nded and delined to 

produce the documenta;admitted tha t he had des t r oyed eome. 
It was held that the t erms of the ~.ubpoena we re too extensive a nd the 

applica tiQn was r e fus ed with costs. 



impossible 
It is the same principle he:re . It would be almost7for Major 

Mundy. Re ha.d a. ,vhole host of documents down ther e ,some of which 

wer e :rela"rant and aome of which wer e n•t, and the r elevant&:: ones 

only which he oould be compelled to produc e by diocovery, would 

some of them. relate to hie own case and some to the other party, these 

being brought in here by an. ineffective subpoena, and compelled to 

be produced, I uubmi t to your Honour that that would be an abuse ot 

the process of the Court which should not be tolerated, and I thin~ 

the deohi1on in that case, Sankey v Fraser, it is an old caae ,i t is 

true, 1845 • but it ie still oi ted ... should be applicable here. 

The whole point ie a. party by subpoena. attempted at the last 

moment to hara.ea a wttneee to bringing everything into Court,to 

br ing all documents :r elating to thie enq,uiry . 

posed that it' the Court asked him to bring into Cou:rt all the do-

cuments 'that he must do so;that witness wihhed to o'bey the court, 

and without t ime to go t h rough tilem with his sol1c1 tor, or without 

o:pportuni t¥ to find out whe ther this item or that item vtrl.e r elative 

to thG ca se, conuu, in and saya 'I got what I could gather up • and 

if then, at that stage the Regiatrs.r,or pr esiding J'uage says, 

' Well,that i!mbpoena is t oo extensive,, that is not epacitio, l,ilt havin1 

come here v,1 th the dooum.enta you must produce them.• 

The witness came to me. and I took the poei tion, I think quite 

proper ly, 'You are the head of' a l a rge reli gi ous organisation in t his 

P:rov,inaeJthe r e i e an o,:,de1· of the eou:ct; l don't see how you can 

comply ·with it ," t h , physica.lly irnposa ible, but you rnuet do the 

best you ca.n.' And he brought in what h e could find which h e 

thought wer 't rele•ant, a.nd b ecr.iuse he at tempted to obey a subpoena 

which you have found to b e insuffic ient, be i s o,.nnpelled to prod.,ae 

thoce documen ts which he oo brought. 

It aeems to me my l earned f r iends do not know whether t.here is 

anything there that is helpful or not. I t is proper ly t ermed a ' f iehi 
., , 

e.xours ion I am surprised tha,t m:, l earned friend ha.a not eom.e 

photographs. The expl~nation given by Mr Gi'beraon that t he photo-

graphs were burned but the narriage cer tificate escaped the blaze 

seems ai gnitic:ant. I understood the1·e wor e photogra phs around in 

the possession or some of my l earned fri end s • cli ents. 

I 
I I 



Mr Rutledge, I ha.Te no ins tructions on that point. 

llr Archibald : l'tter e is anothe r thing , 

A number .of these canes-- you l'.1.8.ve this ca.slia of L ee & 

Angus, lt ie ce:r4ainly disth1guieha.ble b ecause the wi-1 t of subpoena 

was ieaued to a. sol1o1 tor whl.'l wa.e not a party t Q th e r.m t t. 

Tha t ie the tiret th ing . 

1'he FO:x and Sleeman case wa.s very diff•e r en t, the proper 
P,rooeed1nge wer e: taken to get a.t the 1motagral,il , and the o. ff1dav1t 
was ma.de a.a to what documents there '7e re ,. and the·n, after the end 
of these p-rooeed ings the a.dminimt .r r! trix r efused• 1.'he diff erenoe 

ther e wa.$ in the p:nJcedu:re ;the proper procedure \mi, betore this 
e nqtd.:rY eta.me on to take. :proceedings by dieeove;r,J ,or o t herwise, to 
see what document$ were ne aes eu.ry;then,1f l1undy had r eftused,we'd be 

place where 
at the •~•, Fox and Sleeman is a.pplica.ble., No proceedings 
haTe been taken by my honourable friend dUl: this l'!Ubpoe11a wae 

The cla.imante eoUjsel should have taken the ptoper pro-
ceedings to find out what documen\e were there. 

We will su ppose that the r e are five photog:ra.pha in there whie:t 
t hey al .l eg•e are material; we could as eertiv:; n about tho·se :photographs 

we • ld be in a.. poa1 tion t o orosa-examine peopl e r"'bou t those photc:>g:ra.phe 

we eoulcl anoertain the time· t hey W(i re t tiken. and the pl a ce; and c»ther 
We are in no ·oosi t i on h ere t o do t hat. . - • • . • We coul d ask 

tor an ad,j e·urmnetit tor eroaa- -exami nat ion. but a numl)er of these wit• 

ne se& are going back to Fredericton. 
I eay it 1 ·enti rely i mpTope r . 

It the :t.·e l'ir, d been an a.f:f'idavit of documents and a. no t ioe 

t o p!'oduee AB and C on the basie. of diaacvery, t herJ we would pi·od\Jee. 

I must :po int out that the case of Fox and Sl eeman 1$ not thie ease; 
1 t ifJ not the caee of going into court tor tile first time • 
Supposing my l earned triend had ts.ken eerta.1n p:roceedinge and sa id, 
I v.ant you to J)l"Odu-oe eo,-and•eo,and I had ea.id We Won't produce it. 

Then we would be with Fox and Sl eeman .. 
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:Mr Rutledge: The oa.se which my learned friend ie r elying upon 

is qu1 te diff erent. 'l'hat case proceeded on the principle that in 

trade matters one party ought not to be s uppl i ed with a lis t of 

the o stomers; tho.t would appear to underlie the decision. 

This is not a trademnan's ease in Cour t; thi .s is not a. case 

between two riva l fi rms, ·-·aach seeking to get customers. 

Tb,e Salvati on Ar'f:DY' has 110 custcm1.e:ra t o. Hi0e t a. t any rate b y 

ahew1ng these pho tog;t~Ei phe . I should like to sa ~, :i.n r ep ly t ha t my 

l earned friend 1 e on ly obj eat :1n t h i s cas~ails dOV11l to th ie: 
f 

Ther e s hould have b een a.n ii:ff i davit. of documentetthat ie what it 

boils down ta ., We may ass ume tha t J.n the a.ffi dG~v i t of documents he 

would disclose evr:.:ry doQumeut t ha t h ~ novr in cour t . All the r efore , 

tha t he aeeks to do is to hold the cou :id: be.ck;to de l a y the parties. 

I am not g oing too se,g , when I eay that i s s ll tha t he wants. 

Here I :Ci.ave wi tne sses a ll the ¥ra,y frorn ri -c w Brunswick ;he knows t ha t 
/\ 

if a.n ord er :for a ffidavit of document D is made it 'lJ'ill mean t hat I 

sha ll have asnd to New J3run s1tiok to bring b !l.ck Mrs Greene,who 

knew· the dec eased we ll, b:ririg back her da ugh-ter a nd ;perhaps the hue-

band a l so, and hie whole motion is simply f or de l a y. 

Ther·e can be no other men:i t. Surely he ca nnot have any obj ec ti on 

to s hewing these t hinga to the Cou:::-t,and let t i ng i t d130ide wh ich 

one.a r1.re r e levant and wh i .h ones are net rel evant, I need not 

ment i on the gr eat expen$e and inconveni ence t o which the witnesses 

will be put it thi s mot ion i s not gran t ed, 

:Mr A:rohibald r Th.ere is as you knownvery much rr .o r e than tha t• 

It ie • 11 right tor my l earned friend to say that .i n the ordinary 

courtesies ext ended between salicitore in ord er to jave time on 

enquiriee a. lot of t hinge :a r e done .b~t II)' l earn ed friend ie a.eking 

ua to uroduce ,-what is neoeesary for his ca se. We have her e a bund l 
; 

of fifty uhotogra.ph:s . I don•t know what they a re, and he i s to be qu! 

a.t liberty to g o t hrough thoee 50 photographs and t ry to make h i e 

ca ee, to deoide whieh ones he can u se to rna.krJ his case . 

I hc>ld tha t I am aorrect;thie ie not the p:roper proeedu:re and 

r egard leee or expena e,which has been brought on them by themeelvee, 

a prac tice such ao this should not obtain in -this court; o therwise, 

why do we ~et up elab Qrate rul es for discovery and admission of 

documentfl? I do TJOt ,hink 1t is r i ght. It not that we a.re unwillj 

t o d i s close anything . 



l am ?'!£)t prepared to say- that a photogra.l)h L: a "'do<.nnnent" 

notw~ thstatuU,ng tbe Ontario case, 

The Resistra:r: ? l w1ll rule thn.t t he witnese muat produce 

t ho photographs to the court• 

:Mr Arehi bald : 

"1'he R G gl s t X"l\J" :1 

I obJ eot . 

l think if wt: take pre<n1uthms tlm.t 

t here can be no eon er ring runong the wi t neseee the ende of' 

justie:~ will be m~t. 

since her mother's dea.Ui.a-nd as I und <1 retand it she bel1eves that 

a.mon.€5 her mether•s ef f ects ie a. ee:rta1n picture whic.h s he wislle e 

t o have produoed for her 1nspect:i 011. 

Jil' Rutledge t All the photogr1;1.phs wniob Mr Mttnd.Y M .e a.re not 

persona l to him.1 0l' to the tio.lva.ti on Army ; t hey lie long to th! s estate .. 

The Regietr-.rt I t hink the proper P,rooedure woul '1 be for the 

Ueurt to ta.ke the r cs po'tleibi 11 ty ot luoldng at the phot og:ra.pha a.nd 

de<dding whleh are r e1(½1'9'e,nt. 

Mr i,-:r.chi'ba1d rene\VR liie obj ~otion. 

The Registrar: .My !'Uling is tha t Majo;r t-!u,ndy m1.ud1 produae 

all the photogral)ho vthic.h a.:re in hie poseestdon an.d are in Court. 

Ur Mundy re•aal.led,. produc:ee a buad,le of ph<1tograph., . 

Counsel o.nd the other wi tnesaee thon withdrew while the 

Reg! e trar Vient th:r ougli al 1 the pho tographa wi th Mr t\undy-, 

putting aside &ll those wh.i eh did riot conta in the likeneo e of 

a. WG1l>AD • 

All those phot ographs wh:ieh did contain the likeneiu~ of 

a. woman vrer e put in tl. t:1fpara te 1')areel, 

Counsel • ~re then r e- Grilh1d to exami.ne the photott:r.apha 

which, were t o be produced an!Zl onewn to t he other wi t ruuissee 

for identitlaa tion. 
Ur Archibald o'bJ eote to the producti on. ot the hotogr.aphs. 

The Regietra.r : 1 have ta.k~n the r eep.ons1bil1 ty of deoidlng 

a.a to ,,hioh of 't:he photog:ra.pha in ou;rt mit:iht be r el eYa.nt to the 

questions at issue and such photogrC1.pht are to be tnarlted a.s 

havlns been J)roduQed by lraj or Mulldy to tlle Cou:rt 



Mrs Lorna E Abbott re-ca lled, 

Mr Rutledge i 

Mra Abbott, the Registrar will hand you,one by 

one, a. number of photogTa.phs produced by Major r.run.dy. 

Would you please look t hem over, and tell us it you identify 

any or the photographs as belng ii>'lrs . Croker, as the ea.me a.r-e 

passed to you. 

Mr Rutledge : I eubritit th.at the witness should be handed 

thee e photographs• oue by one, and be asked whom they portray• 

llr Arohibald: Surely the question ie of the ide11 tify of 

Mrs Croker only. 

The Registrar: My :ruling is that at thie stage of the pro• 

ceedings, the only purpose ot the examine .. tion or the photo-

gra.phe 18 to identity M:re,, Croker a s being Mrs Gib erson, and 

in view of the f " at that the :photographs wi 11 be a va i l able 

a.tall times in connection wi.th any othel· i .. sue tnat may be 

re.iced, the witness must "be ree t rioted to a.newe:ring here• 

whether any of theee photographs a.re those of' Mrs Cr oke :r . 

Mr Arahi.bakd: ,I suppose itnwi.ll be r eserved to me on the 

argument ... the a.dmiae1b1li ty of' the photogra.phf:h I should 

like to r es e rve the ques tion of production of the photographs. 

, 
Q;. No,l• Is that e. photograph of' M:ro Croker? 

A No • 

" No 2? 

A Jlro Or,oker io in tl1e chair with the child. 

Q, Who are the other persons in photograph No 2 .. 1 

ltr Krohibald obJecte to evidence being given,on the grour: 

tha.t the enqui.ry i;e directed only to the ~d enti ty .c,f ~e Croker, 

The Regis t rar: I think t hcit in photographs whe r e .hrs. Croker 

a p pears• the w i tnesa can properly be a sked who the other pereont 

appea.:ring in the photl({ra.pl1s a.re, for the purpose of 1dent1-

fioation, 

Q. Who a.re the other persons in photograph 2? 



12- Krs Abbott r ecH,lled 

A lq youngest girl. and me. 

Q. Wher e .is the photograph taken '? 

A 9, North Park Street, Ha.l1fax. 

f No, 3? 

A That is my mother, father and myselt, taken in the 

Old Country, in '.'ngla;ad. 

Q. 4·? 

A That is my mother, M:ris.C:roker .. 

Q Taken where? 

A I don • t just .knaw where that was ta.ken. 

Q. No. 5 ? 

A Mrs Oroker does not appear. 

A Mrs Croker does not appear, 

Q; Mo. 'I ? 

A 

Q. 

A 

A That ia Mre Croker. 

Do you know where that wa.e taken? 

Bo. 

No,. I? 

I don' t know who that 1e. 

' I don t know who that is. 

No. 11 

That 1e my mother 1 and my baby taken a.t Morth Pa.rk Street. 

When ? 

A About five yea.rs a.go . 

Q. No.12 ? 

A Ure. Croke r is not in that one • 

Q. No 13 

A :Mre Croker in not in tha_t one. 

tl ~o.14 ? 

A Mrs Croker is bot in that 

- - - ur. n::t::1.aoout O v ears aP-:o • 
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Mrs Abbott re-called. 

Q. No.15 (tin-type)? 

A I am ntt sure . 

' (i . 

A That is not my mother 

\ ~ That is my mother. I don't know who the child is and I don't 

know the dog. 

·~ . 

Q. 

A 

Q. 

A 

Q. 

A 

Q. 

A 

Q. 

A 

Q, 

A 

Q. 

A 

Q. 

A 

Q. 

A 

Q. 

I don't know who they are. 

(a tintype ) 

Don't k.now. 

That is my m~ther. 

Do you know where t ha t was taken? 

I ammalmost sure it was taken (;bjected to). 

Have you seen that picture before? 

¥es. 

Wl,ere? 

Different places, 

21? 

No,that ie not my mother. 

22? 

She is not ther e . 

23? 

No. 

24? 

I am not sure . 

25? 

I am not sure . 

26? 

I don't think so. 

A No. 

Q. 28? 

A No. 

Q, 2•? 

,,.;~., A le the same as one previously ahewn;my mothe r,my self and my ba.by~___, 

Taken a.t North P -- rk Si'.'1'.'eetabout 5 vears aP.::o. 
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Mrs Abbott re-called 

Mr Giberson re-called. 

That i's my mother, taken at North re.:rk Street ., about 5 years 

.And then the wi tnee s withdrew-. 

Mr Giberson r e•oalled still under ea.th . examined by 

Rutledge t 

Q. Do yoU usually wear g l a.aees ? 

A Yee,but I di1h1"t brine them with me . 

Q. Os.n, you see phottgra.phs ? 

A I ca.n see some of' them. 

Mr Arohibe.ld. t Q, Ordin~rily you use glassee for reiuUng ·? 

A • l ha.Te to. 

Q, How long have you been using glasses "f 

A .Fifteen .1ea :rs . 

The Registrar rule s t hat t he witness wil l. not g e t any i ndul-

gence b eca use he has not his gla.t:u11ee w1 th him 

Mr Rutledge: The Registrar -will hand you a number of photo• 
gr a phe,t1n.e by' one , will yo u l ook them. over a.nd tell us if you 

identify any one or them. ae being M:re Sarah Giberson . 
Q. 1 ? 

A :ti,,. 

Q. 2? 

A Mo. l'}'Y/,/'!A tU.lJ-1-~ Clt:l~ ,i,, 'Jf • a . 
,, 

,i 3'? 

A No11 /'f'tt-vl tll46' ii' Q · l.-(,t ~· .,.(, ,j_.l~,,,•'1 

ff 

A No , 

A Too bad I haven 't my g l 8.$l f EHh 

Q, '1 ? 

A No. 



Mr Giberson 
Q. 9 ? 

A Don't know. 

Q. 10 ? 

A She i s not there 

11 ? 

A I think eo. 
Q. 12? 

A I would not see her looks in that one. 
Q. 15? 

A I woul.d not be sure. 

Q. 14 ? 

A No. 

Q. 15? (tin-type) 

A .I don't see ~n;yth lng of h er the r e • 

A No. .. ff. •> e.,i '\t,,R;.,Q 
i1 

A No, 1 aannot see her looks in t ha t one . 1'/!vl 

A Bo. 

A No. 

Q. 

A 

20 1_ 
Ho, 5 

Q, 21? 

A l O• 

Q. 22? 

A No. 

Q 23 ? 

A '.No• 

24? 

A 

A No. 

I 

A I donn t know. I see one woman there. 

A IO• 



(:) 

Q. 

A 

Q; 

A 

Q, 

A 

Q. 

A 
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Mr Giberson 
28? Meli.sea Green recalled• 

29 ? 

lfo-it looks like some lady l have eeen 
30 ? 

x o .. J c._,,.._..~,." i 1 i It,; 1£'..f:r(."~1~ · 1-1,--:./ .,,,r ·'I .{: 
31? 

lleliesa Green recalled, by Mr Rutledge . 
litre G:reen the ~egi stra.r wi l l hand yoj a number of photographs 

one by one , Ilill you look the over and I ·will ask you, as you 
go along ,if in any of them you r e cognise the woman whom you s :ioke 
of during your testimony y eat~rd a.y as 1,irs Sa.rah Gil,erson 
Q. No 1 ? 

A No. 

A I am not sure. I could not say. 

A I don't know; l never sa w tlua.t that I know. I oa.n• t remember 
• aok 8 years. I an't tell• 

Q. 

A 

Q, 

A 

5 ? 

6 ? 

7 ? 

8? 

9? 

10? 

11 ? 

12? 

131 

14? 

4? 
,, 

I won t say r.~out i t . 

ca.n you see them wel l? 

l:Io. 

no. 
A No. 

& No. 
A Bo. 

A No. 

A I woul d Sc:/;/ thi s v,a. l;) lh:e Crok r Ol' h e1 ni ece . It 
would be her uncle' s girl,or some rel ati on of Mrs Croker. 
I am not going to say 'Whe ther this i a Mrs Croker or not. 
A Tha t ie Mrs Croker he . self. 7;,~.1 Cl-(1 °' fl U,w I J\. , 

A I don't know, 111;..,e,. · 

A No. 

A Ito. 

15. An old tin type ? A No. 



7 
Q. 16? 

" lTI 
Q, lS? 

Q. 19? 

Q. 20? 

Q. 21? 

Q. 22? 

23? 

Q. 24? 

26? 

Q. 26? 
. ., 

Q. 2'1? 

Q. 28? 
Q 
"' 29? 

Q. 19? 

Q. 31? 

-17-

Mrs Green 

A Jto .• 

A No. 

A No. 

A BO• 

A No • 

A lf O t l d.On t t know• 

JI. That i e t11e one you shewed 1ne b efore a it might 

be Mrs Croker but I w ould not eay so. 
I 

A Ho, I don t know. 

A No. 

Mr Rutherford 1 

That ie all the evidence that ttr s Abbott and tirRiberson 

intend to oa.11,and that cGmple te1,1 the case . 

I might a.do t hat I am renewing ·my applio:a tion for t he 

a d mission i nto the evidence the exhibits which have be en i.d enti-

fied by t he wi tnesees we have called I nnd I shoul d a l s o like to 

point out to the Court that 1 t h..'\ a been hel d t hat a photostatic 

copy ia a oopy ot a public dooum.ent;tbat was held in the ease of 

Kermedy v Hueband 1923 l D. L .R 1069.. I mention tha.t 'beoauae the r e 

waa some question y esterda.y .1 ae to whethe.r the photostatic copy at-

tached to D:r.Wa.rren•s certiflqo.te was in f ac t a co py. I aow submit 

that i t is authoritatively a oopy,a.nd not a mer e oopy,but a. n extra--

ordinn.ri.l y gQ od oo py,in as much ae it is much bett er than an ordin• 

ary typewritten or handwritten copy. 

The llegi etr.ar; .I will r ese r ve judgment on you\r appli ca t ion f tr 

the admission of the various documents. 

Mr A.-.tahi bald l '11le only t hing that I have to say a.bout 

the documents - l r epe~t what I ea.id yesterday,that ·the dooument ·· 
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whi•h wa.a accepted here :for the Wi tnessea to o ompare hand\Yl",'i ting 

has been taken a.\,,.a.y and .is no t with the Cour t , neither with .you, 
your Honour, nor vri th any other tribunal,should the7 want to s ee it. 
The point may not be so important, but 1 t may have a. v·ery d ietinot 

bearing ,e.nd I think it puts us in a ve ry unfai.r poe1t1on .• I r ea.liae 

that this yOUTli l ady cannot; and it would be znoS:t unfair to a.cause 

her of a breach or fa.ith,between ·my l earned friend and the A!torney• 

General of .New Brunswick, but I f eel that if PJY l earned friend had 

intimated a.t the outset,1rhen he wae pr ,;ving the m..<:trT1age ; that the 
document v.1as to be used for id ent ity and then withdrawn, I would 

have ooJee;ted at that time . It "va. s prod uced first. to prove the 
m.a;rriaf£e a nd then it vma u sed tor a ne> ther pu:rpoe'l! . I am having 

that objec t i on noted. I think it should be on the record , as 1 t 
may attect the evidence r ,e la.ti.ng to tha.t . 

The Regis t rari: l think we should haie 1-t distinctly under-

stood a t this e tage that your position 1.s well-founded t in my 

opin:i.on, to !hi s eatent ;tha t it you intend a t a later stage to 

call h&nd .. wr i ting experts, in connexion w1 th any s i gna ture • yo'U 
must be given a.n 9pportuni ty to have tha t document either pro-
duced he re 1n Oourt .,ln the :fi ret pl ace; o:r,seoondly, made ava il• 

able on oommiaeion,f'or evidence 'being taken in f ew Brunawiek on 
commission. One party to the action oannot rmve an e xhibit pu t 

in for t heir. purpo eee ;and I think you vri ll be s a.teguaHed if I a <J-

oept the document on that und e:reta.nding,a.nd i:f anything happens 
tha.t none of these conditions can be fulfilled then I eannot •• 
Mr Rutledge: 

duced aga.in .• 

I. will do eve rything in my power to have i t pro-

Ur At'ol,iba. ld; And if there i s anything like a. oommiseion re-
qui red~ I t hink that 1 t $ho.uld be a. t the cost of t he Ap:pliaant • 

The Registrar: \1e' d have to r es erve the ques tion of ooats. 
Mr Rutledget l am not insisting on the documents being r emoved 
from this Court ~o fa.r ae the parties a re ccn1cerned, I vtant 1 t 
distinc tly und erstood tha t we a.:re not moving the .. t 1 t be sent 

back to :Nev, Brunewiek• 

The Registrar: M.y understanding wa.s that t hi& dooument wae 
put in evid ence;that it was only put in as I und erstand i t , by 

t he courtesy of t he Provinoe of New Brunswick - t hrough that it 

wa.s mad e available . 



0- Kr Rutledge t X know my 1~"rnec1 friend would muql ha.Ye pre ,' . 
that I put in..._ a. typewritten copy,~$. tn,ewritten eopy wou1 zJ 
have prt,·ved the point. 

The lle g1 o tra:r i I hO.Ve provided tha·t 1 t shall be a.'1&11.able. 
Kr trchibald s You said lherrt- wsr e two· PUI1'Q&es for whioh 1 t 
might 'be avail&b\e l think thli:, re should be added this as to pro-
duotio111 that the docume11t should be a ,railable at the r equest of the 
Court, it rruey- be on nr.1peal. they might, want f\11'."ther cvidenc-e,an.d theJ 
might want to go into that. I think that is fair, Very often the 
Judge on a ppeal wants to aee the originAl doeumenta,-
The Regietru.:r, I think Mr Rutledge youmould und ertake, that, 
.if tht~ document in r equired tor Mr Arohlba.ld 1e purpOEUta, yQu will 
take the same means to ha.ve it here as you did for ya.ur own pu-r• 

1 will give that undertaking .• 1 will use Juet 
ae much end eavour to h ii v e 1 t h •Jr 

I am not calling a ny witnesse.s at this s tage~ 

l am. suggesting that we should ht.Lve this evidenae 
tra.nsoribed • I atH1ume the n: wi l l be an argument on ·the evid «rn ee ,as 
t.o Whether a prim.a t aoie oae:e will be establit1bed. I want to look 
into that a bit and argue tha t ppint,whether a. prim& t a eie caoe .has 
been, eetahl!0hed • 'fhere t o oerta.inly room f'or l ... gal argument in tha t 
r es peot as to the genuinenet.H'l or the marriage. I would euggest 
that we ' djourn t his for a. week or ten daye henoe when this evidence 
ie transcribed and t.ha. t there tben be an argument before your Henou 
Th,e 1avr in New :SrunsWiek with r egard to marriage has n.ot b een proved 
It hal, not been proved here , 

I re:peat what l s a id at t he first h ea:.rin t;- : there a.re va.rio 
elaseeo of cases dealing with marriage. In certa.itt easel whi: :re legi• 
timaoy and other thi nga e.r e inTolTed the preeum:ptSon i m strorlgly in 
favour ot the marriage, In oases where any ori minal oaee is involve 
such as bigamy, lt requires very s t rict proot. Unlees it was require 
that a marriage should be proved strictly the way wou l d b(l open to 
fra\Jd, in ot her oases . Here is the .ei tuation,you a.re i:.i tt1ng as Re-
g , s tra.r ot Probate Every day wills a.re coming in t o you f .or pro-
bate. I t hink that the pr actic e of' the court should 1·equire a very 
st.riot proot of marriage. 1 .have not had a.n opport unity of l oking 

up whe ther ther e have 'been at'\Y d ecisione on the a.mend.menta to~ 
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Mr Rutledge I So f'a.l' a e the law of' New 'irunswi ok is oonoerned "'· 
! ma.y need to ha11e a. witness here t -, ) eS"ti.ty a.s :. t'O the law ot 
New Brttn(ndol-:. 

law of tlew l3ru11swick, if necessa ry. l t htnk he should h t:tve a n 

opportunity to. put itt. ertdenca a.~ t o t he New 13runswiak law relating 

to niar riag$ _, but thi-e 1a not intend ed to give h im the right to ea 11 

fu rther evidence ge11erally, or to enl a r ge the eeope ot the evidence 

He sliould ha:ve the right to giTe evidenoe ae to t hti New :Brunswick 

la.w r e:11.at ing to t he so1.emniaa.t101n ot ~a.r:r i a.ee, and also, the etteot 
of a fl ubaequent :rua:rriage on the vtll l a.f o. t stator or. t estatrix. 

To trJ tio set t hie thing on a proper bae1'1. 

The ottly tri.i ng we u.."t'c concerned with ic the quefltion of tl:1e mctrriage 

e.nd if the r e vvao a mar riage and 1 t would ht. Ve the effect of revok• 

1ng t lle Will, then ·the Le ·tterrs ·rea twnentary ,v111 be :re·voked and a 

grant Gi:." d i1.drnini s t:t•f~ti0n wil l be made to the applicant or h er nominee 

is adnii nis• eted and a. deoree for di s tr.ibution is asked tor, then the 

ques tion ae to who ~hould pn.r ti e i:r,rn1..t e mumt 'be dea ided in Nova Scotia 

but th e di s tribu tion may be me .. de iiceorcling t o New 13:runewiok law. 

Mr Ru tled,;e: He re i ti! u. l ndY, ace orcU .. ng to the end. enoe , v1ho had a. 

dom1o11e in Er:igls.nd, ~ppax·ent ry. r~he l ef t England ; she came t o :tn1• 

Sootia and ahe m.ad e a will ;tJhe then, ::.ao ord1ng to the evidence , bees.a 

d mieiled b1 lfew Brunswick a.ud ma:rr1ed tlJt,JJe. .A.tna :r:riage over in 

New Br unsw.ick has t he effect of l'eV~kintt a will Just the eame a.a 

here. The,:e was according to. the evidence an act or revoca tion , by 

ma.rr1age. That mi ght ha.ve t 0 be proved by t he s tate of the l aw in 

K.,w ll•••81d.ck, because i t wa-f, i n :bh w :Brunswiok that the r ev-oca tion, 

I t h i nk therefore 

I ih ould .::all evidence t o ~)rove ·the lllow :B!'u riewie~ l'Jills Aet ,a& a. 

ma.tter of faot. It ~triltes mo tha t the r e~voea tio:n took place over 

there, and n-a t h ere . It ao 1 I.w c,a.nt a. wi tnea s he:r <t: ·to pr ·ove tha t. 

You might have to prove that .a.oco:rding to liiew 

:Brunawl ck law , the will wa.s revoked by marr iage . 

M:r Rut:ledge • I mi&J'l, •t vra.n t to cc1.ll a witnes s to pr Qve ti1a.t • 

Mr JU{aldbald; l think I can fairly well a s s ume t hat you will 
I 

A 
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11 fl.nd there is a prim& tac.de oa tse. 

Jitr Rutlede;a: l Wi$h t o l oint ou ·t now·, becau~e l :.;iJn expec ting appli• 

a:a :tiono for fu r tl.te.;r- adjournments l a t~:t.· on ~ t ht;1,·t he ha.e. had the same 

cXsou'tor,are in a better pos1 tion thtin ttw ofh-~ ·o a.re t o pay for 

invee tiga.·t .. rnth 

Mr Ar c.ni bald : 

f'urni~hod with a. co py of that at':f l d ei.v i L 

l do 1 :.:u.'(1t t, c e;,, i nt,0, 1r,y case too muc h in that 

a:lf l dt,:r .1 t . 
--- ~.,~.,..,._,_...,.,s~ 

~---· ........ .. -~.if · 

".!.'he~e will lJe t:.H1 ;,),.ijj ou rnu,emt th;n , unt i 1 October 

1ni.ld i 2 not :p!·epe.rec:l thE~n to nroneed with hi~ cnBe and des ires to 
oon-Urme i t , ·tha t no will f .i le .a.n E;.ti'id~rvlt no t la t e1· t han Friday, 

the 9th Oatober, atati ng h .l JG i·ea::11.;ma why he 1a :., s}cing for a fu x·ther 

adjourm11eiut. 

s w A .1Umon, 
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